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JOINT APPENDIX. 


A-l Filed Sep. 4 1948 

United States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA 

April Term, 1948. 

! 

No. 10006. ! 

United Detroit Theatres Corporation, Appellant , 

' j 

v 

v * 

j 

Federal Communications Commission, Appellee. 

Notice of Appeal from Decisions of the Federal Communi¬ 
cations Commission and Statement of Reasons There¬ 
for 

i | 

Notice: of Appeal 

Comes now United Detroit Theatres Corporation and 
asserts that it is aggrieved and that its interests are ad¬ 
versely affected by the decisions of the Federal Com¬ 
munications Commission of February 12, 1948, (purport¬ 
edly reaffirmed by a decision of May 6, 1948, denying ap¬ 
pellant’s Petition for Rehearing and confirmed by order 
dated August 18, 1948) granting without notice and hear¬ 
ing an application of King-Trendle Broadcasting Cor¬ 
poration for further extension of time within which to 
complete construction of a commercial television broad¬ 
cast station under Construction Permit No. BPCT-45. 

Wherefore, appellant gives notice of its appeal there¬ 
from to the United States Court of Appeals for the Dis¬ 
trict of Columbia. • 
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A-2 n 

Statement of the Nattjbe of the Proceedings 

1. Appellant is a corporation organized under the laws 
of the State of Michigan with its principal office at De¬ 
troit, Michigan. Appellant is and since May 13, 1944, has 
been an applicant for a commercial television broadcast 
station construction permit in the Detroit, Michigan, area. 

2. Under the Commission’s plan of allocation there are 
and have been available for assignment in said area only 
four commercial television channels, namely, Nos. 2, 4, 5 
and 7. In addition to appellant’s said application, similar 
applications were filed by King-Trendle Broadcasting 
Corporation on May 10, 1944, by WJR, The Good Will 
Station, Inc., on June 1, 1944, by Evening News Associa¬ 
tion on November 15, 1944, and by The Fort Industry 
Company on December 30, 1946. Subsequently, the Com¬ 
mission, without notice or hearing, assigned three of said 
channels by granting, on the dates indicated, the follow¬ 
ing applications by the following named applicants for 
commercial television broadcast station construction per¬ 
mits: Evening News Association for Channel No. 4 on 
•July 11, 1946; King-Trendle Broadcasting Corporation 
for Channel No. 5 on July 11, 1946 (subsequently reas¬ 
signed to Channel No. 7 on March 10, 1947); and The 
Fort Industry Company for Channel No. 2 on March 20, 
1947. Thereafter, on November 5, 1947, WJR, The Good 
Will Station, Inc., filed an application for a commercial 
television broadcast station construction permit for oper¬ 
ation on Channel No. 5. 

3. With two applications for the use of commercial tele¬ 
vision broadcast facilities in the Detroit area pending and 
one channel remaining for assignment, the Commission, on 
November 21,1947, designated for consolidated hearing the 
applications filed by appellant and WJR, The Good Will 
Station, Inc., for initial authorizations. Thereafter, ap¬ 
pellant, confronted with the necessity for a competitive 
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hearing notwithstanding the fact that its said application 
had been pending before the Commission at all 
A-3 times hereinabove referred to, on January 14, 1948, 
filed with the Commission a Petition for Special Be¬ 
lief (in which WJB, The Good Will Station, Inc., concurred 
by petition filed January 29, 1948) wherein appellant al¬ 
leged that the said construction permits granted in the 
Detroit area without hearing, as aforesaid, had been held 
for substantial periods of time and that construction pur¬ 
suant thereto had not been completed within the time limi ts 
specified by the Commission either in the original permits 
or subsequently granted extensions thereof. Further, ap¬ 
pellant alleged its willingness to proceed expeditiously 
with construction, if authorized to do so, and requested 
that the Commission reexamine the status of existing tele¬ 
vision construction permits in the Detroit area and desig¬ 
nate for hearing together with pending applications for 
initial authorizations in said area, any applications for fur¬ 
ther extensions of such construction permits to determine 
whether or not such permits should be forfeited in ac¬ 
cordance with the provisions of the Section 319(b) of the 
Communications Act of 1934, as amended, and Section 
3.614 and 3.615 (a) and (b) of the Rules and Regulations of 
the Commission governing television broadcast stations. 
Appellant further requested the Commission to take such 
action as might be necessary to insure that persons hold¬ 
ing said construction permits without having proceeded 
with construction in good faith might not be permitted 
to prevent the granting of pending applications for initial i 
authorization to persons, including appellant, who were i 
willing to comply with the statute and applicable rules ! 
and regualtions by proceeding expeditiously with con- ! 
struction. 

4. On January 30, 1948, the Commission designated for 
hearing an application theretofore filed by King-Trendle 
Broadcasting Corporation on November 12, 1947, for fur¬ 
ther extension of its said construction permit, originally 
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granted without hearing on July 11, 1946, as aforesaid. 
Said application failed to allege any facts showing that 
King-Trendle Broadcasting Corporation had been pre¬ 
vented from completing construction in accordance with 
the said permit by causes not under the control of the 
grantee as required by Section 319(a) of said Act, as 
amended, and failed to make a specific or detailed showing 
with respect thereto as required by said Section 
A-4 3.615(b) of the Commission’s Rules and Regula¬ 

tions. Nevertheless and notwithstanding the fact 
that said construction permit should have been declared 
forfeited in such circumstances, the Commission, by de¬ 
cision dated February 12, 1948, without notice to appel¬ 
lant and without affording appellant an opportunity to 
be heard thereon, reconsidered its said action of January 
30, 1948, and granted the said application of King-Tren¬ 
dle Broadcasting Corporation for further extension of its 
said construction permit. Thereafter, on February 20, 
1948, the Commission denied appellant’s Petition for Spe¬ 
cial Relief, without hearing. 

5. On March 2, 1948, appellant filed its Petition for Re¬ 
hearing directed against the grant by the Commission 
without notice and hearing of said application for exten¬ 
sion of the completion date of the construction permit 
issued to King-Trendle Broadcasting Corporation, as 
aforesaid. In its said petition, appellant requested that 
the Commission reconsider and vacate its said action of 
February 12, 1948, and designate said application for ex¬ 
tension for hearing together with appellant’s said appli¬ 
cation and said other pending applications. Appellant 
offered to prove among other things at such hearing, if 
given the opportunity to do so, that the failure of King- 
Trendle Broadcasting Corporation to complete construc¬ 
tion had not been occasioned by causes not under its con¬ 
trol and that appellant’s use of the said facility would 
better serve the public interest than that proposed by 
King-Trendle Broadcasting Corporation. On March 19, 
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1948, King-Trendle Broadcasting Corporation filed an 
opposition to appellant’s Petition for Rehearing. 

6. By a decision made on May 6, 1948, the Commission, 
without hearing, denied appellant’s said Petition for Re¬ 
hearing and on May 7, 1948, the Commission revealed its 
said decision by means of a press release (Report No. j 
1277). No notice of the Commission’s said decision in j 
compliance with Section 6(d) of the Administrative Pro- j 
cedure Act was given appellant, either formally or in- | 
formally, and appellant had no knowledge thereof until j 
June 4, 1948, when its attorneys, following inquiry made | 
of Commission personnel, were informed thereof, j 
A-5 7. The said order, dated May 6, 1948, was void 

and ineffective, and, therefore, not appealable, by j 
reason of the Commission’s failure to comply in respect 
thereof with the procedures required by Section 6(d) of 
the Administrative Procedure Act, as aforesaid. From j 
the record, however, it appeared that the Commission had j 
issued a final order as of May 6, 1948. Accordingly, to | 
give the Commission an opportunity to correct the record, i 
appellant, on June 7, 1948, filed with the Commission a j 
Petition to Vacate Said Order Dated May 6, 1948, and to j 
Adopt a New Order Effective as of the Date of the Action j 
Taken. In said Petition to Vacate, appellant set forth | 
the fact that it had never received notice of the Commis-1 
sion’s said action of May 6, 1948, despite the fact that j 
notice thereof by mail, according to its usual practice, j 
was given by the Commission to King-Trendle Broadcast- j 
ing Corporation and its attorneys. Appellant requested j 
that the Commission vacate its said order dated May 6, 
1948, and enter an effective order as of the date of the | 
new action taken. On June 17,1948, King-Trendle Broad- j 
casting Corporation filed a motion to dismiss appellant’s! 
Petition To Vacate and on August 18, 1948, the Commis¬ 
sion, without affording appellant an opportunity to bei 
heard thereon, adopted a Memorandum Opinion and Or-j 
der, a copy of which is attached hereto marked Exhibit 



A and made a part hereof by this reference, admitting 
that the Commission had failed to transmit a copy of said 
order dated May 6, 1948, to appellant bnt denying appel¬ 
lant’s Petition To Vacate, apparently on the theory that 
the Commission had given appellant notice within the 
meaning of Section 6(d) of the Administrative Procedure 
Act by issuing its said press release (Report No. 1277). 

8. Testimony has been taken on the applications of ap¬ 
pellant and WJR, The Good Will Station, Inc., designated 
for consolidated hearing, as aforesaid, and the hearings 
thereon were concluded May 11, 1948. Since that time, no 
further action has been taken thereon by the Commission. 

A-6 m 

Statement op Reasons foe Appeal 

1. The Commission’s decisions of February 12, 1948, 
purportedly reaffirmed May 6, 1948 and confirmed August 
18, 1948, are contrary to law for each of the following 
reasons: 

(a) In the circumstances of this case, with the limited 
number of television channels available for assignment in 
the Detroit area, the Commission’s action of February 
12, 1948, extending the time for completion under the con¬ 
struction permit (BPCT-45) held by King-Trendle Broad¬ 
casting Corporation substantially injured and adversely 
affected appellant’s application for a construction per¬ 
mit, without notice to appellant or affording appellant an 
opportunity to be heard thereon. 

(b) In tiie circumstances of this case, with the limited 
number of television channels available for assignment in 
the Detroit area, the application by King-Trendle Broad¬ 
casting Corporation for extension of the completion date 
under its construction permit (BPCT-45) and the applica¬ 
tions of appellant and WJR, The Good Will Station, Inc., 
for initial authorizations and of The Fort Industry Com¬ 
pany for modification were mutually exclusive and, ac¬ 
cordingly, the action of the Commission dated February 
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(h) The Commission erred in failing to grant the relief 
requested by appellant in its Petition to Vacate Order of 
May 6, 1948, And Adopt New Order Effective as of Date 
of Action Taken filed June 7, 1948. 

A-8 (i) The Commission erred in denying appellant’s 

Petition To Vacate Order of May 6,1948, and Adopt 
New Order Effective As of Date of Action Taken filed June 
7, 1948, without first affording appellant an opportunity to 
be heard thereon. 

(j) The Commission erred in failing to declare the con¬ 
struction permit (BPCT-45) of the King-Trendle Broad¬ 
casting Corporation forfeited for failure to comply with 
the requirement of Section 319(b) of the Communications 
Act of 1934, as amended, and the Rules and Regulations of 
the Commission pertaining thereto. 

(k) The appellant is aggrieved and adversely affected, 
and the public interest, concerned with the establishment 
and rendition of efficient television service, is adversely 
affected by the decisions complained of in that television 
broadcasting is delayed or prevented upon one of the few 
television channels available for assignment in the Detroit 
area and appellant is denied the right to broadcast thereon 
despite its readiness and ability to do so in a manner con¬ 
sistent with the public interest. 

(l) The decisions complained of are erroneous, illegal, 
arbitrary and capricious and contrary to the public interest 
in that they preserve in inactivity for the use of King- 
Trendle Broadcasting Corporation, if and when it decides 
to make use thereof, one of the few television channels 
available for assignment in the Detroit area, meanwhile 
denying the public service thereon and preventing appel¬ 
lant, though ready, willing and able to construct and oper¬ 
ate a commercial television station thereon, the oppor¬ 
tunity to do so. 
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The Belief Requested 


Wherefore, appellant prays an order reversing said del 
cisions of the Federal Communications Commission, and 
for such other and further relief as this Court may deem 
just and proper. 

Respectfully submitted, 

I 

United Detroit Theatres Corporation 

By D. M. Patrick 
Karl A. Smith 
Lester Cohen 

Its Attorneys \ 

[Note: Exhibit A to Notice of Appeal is not printed 
here, since it appears as the last item in this Appendix.} 
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A-12 Filed Oct 4 1948 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 10,006 

United Detroit Theatres Corporation, Appellant, 

v. 

Federal Communications Commission, Appellee . 

Notice of Intention to Intervene 

Comes now WXYZ, Inc. (formerly King-Trendle Broad¬ 
casting Corporation), by its attorneys, and pursuant to 
Section 402(d) of the Communications Act of 1934, as 
amended, files herewith its Notice of Intention to Intervene 
in the above-entitled proceeding. In support of this notice, 
it is shown as follows: 

1. WXYZ, Inc., a corporation duly organized pursuant 
to the laws of the State of Michigan, is the holder of a 
permit to construct a new commercial television station 
(WXYZ-TV) on Channel No. 7 in Detroit, Michigan. The 
corporate name of WXYZ, Inc. was changed from King- 
Trendle Broadcasting Corporation on January 6,1948. 

2. The construction permit held by WXYZ, Inc. was 
granted by the Commission on July 12,1946. At that time 
there were sufficient unassigned channels in Detroit to take 
care of all applications then pending and the application 
of WXYZ, Inc., therefore, was not mutually exclusive with 

any other application. 

A-13 3. The interest of WXYZ, Inc. in this matter 

arises from the fact that the relief requested by ap¬ 
pellant herein directly affects the construction permit held 
by WXYZ, Inc., in that: 

(a) The action of the Commission on February 12,1948, 
from which appellant has taken this appeal, granted the 
application of WXYZ, Inc. for extension of time within 
which to complete construction of WXYZ-TV (formerly 
WDLT). 



(b) The relief requested by appellant directly affect? 
the status of the construction permit held by WXYZ, Inc., 
in that appellant seeks to obtain the construction permit 
now held by WXYZ, Inc. 

(c) The relief requested by appellant would result in de¬ 

priving WXYZ, Inc. of the rights afforded to and guaran¬ 
teed by the construction permit it holds. j 

(d) The appeal taken herein is an attack on the pro¬ 
cedure which the Commission has uniformly followed in the 
consideration of applications for extension of time within 
which to complete construction, and is a matter in which 
WXYZ, Inc. has a direct and vital interest. 

(e) On September 15, 1948, WXYZ, Inc. commenced 
equipment tests and began the broadcast of its test pat¬ 
tern. Authorization has been obtained to commence the 
broadcasting of programs on October 9, 1948, pursuant to 
the terms of a special temporary authorization. The relief 
requested by appellant would, therefore, cause substantial 
and irreparable damage to WXYZ, Inc. 

A-14 Wherefore, WXYZ, Inc. desires to intervene on 
this appeal as a person who would be aggrieved and 
whose interests would be adversely affected by a reversal 
or modification of the decision of the Commission from 
which this appeal is taken. 

Respectfully submitted, j 

WXYZ, Inc. j 

i 

By /s/ Joseph A. McDonald j 

30 Rockefeller Plaza 
New York 20, New York 

Haley, McKenna & Wilkinson 

/s/ Andrew G. Haley 
/ s/ James A. McKenna, Jr. 

Second Floor, Duryea Building j 
1101 Connecticut Avenue, N. W. 
Washington 6, D. C. 

Its Attorneys 


October 4, 1948 
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City op Washington, 

District of Columbia , ss: 

• \ . 

James A. McKenna, Jb., being duly sworn, deposes and 
says that he is attorney for WXYZ, Inc., intervenor here¬ 
in; that he has read the foregoing Notice of Intention to 
Intervene wherein the interest in this appeal of 
A-15 WXYZ, Inc. is set forth; that he knows its con¬ 
tents; that as to facts stated therein on knowledge 
he knows them to be true; and that as to other facts he 
has been informed that they are true and verily believes 
that they are true. 

/s/ James A. McKenna, Jr. 

Subscribed and sworn to before me this 4th day of Octo¬ 
ber, 1948. 

/s/ Ethna White 

[seal] Notary Public , D. C. 

My Commission Expires February 15, 1951. 
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BEFORE T TFTR 

i 

FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON 25, D. C. 

. i' 

In re applications for Construction Permits for Television 
Broadcast Stations in Detroit, Michigan: 

Docket No. 7275 ! 

File No. B2-PCT-100 

The Evening News Association 

Docket No. 7276 
File No. B2-PCT-44 

j 

International Detrola Corporation 

Docket No. 7277 
File No. B2-PCT-54 

I 

The Jam Handy Organization, Inc. 

Docket No. 7278 j 

File No. B2-PCT-45 

j 

King Tbendlb Broadcasting Cobp. 

i 

Docket No. 7279 

File No. B2-PCT-50 j 

United Detroit Theatres Corp. 

Docket No. 7280 
File No. B2-PCT-55 

WJR, The Goodwill Station 

i 

Order 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the 1st day of 
February, 1946; 

The Commission having under consideration the above- 
entitled applications for construction permits for new tele- 
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vision broadcast stations in the Detroit, Michigan, metro¬ 
politan area; 

Whereas, the Commission in its report of November 21, 
1945, indicated that a possible maximum of five metropoli¬ 
tan channels might be available in the vicinity of Detroit, 
Michigan: 

It Is Ordered, That the above-entitled applications be 
designated for consolidated hearing upon the following 
issues: 

1. To determine the legal, technical, financial, and other 
qualifications of the applicant to operate and construct the 
proposed station. 

2. To obtain full information with respect to the nature 

and character of the proposed program service. 

311 3. To determine the areas and populations which 

may be expected to receive service from the proposed 
station. 

4. To determine on a comparative basis which, if any, 
of the applications in this consolidated proceeding should 
be granted. 

Federal Communications Commission 

T. J. Slowie, 

Secretary . 
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i 

336 918881 

_ 

BEFORE xmk 

• i 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

In re applications for Construction Permits for Television j 
Broadcast Statioiis in Detroit, Michigan: 

Docket No. 7275 
File No. B2-PCT-100 

The Evening News Association j 

Docket No. 7277 I 

File No. B2-PCT-54 

The Jam Handy Organization, Inc. 

Docket No. 7278 ! 

File No. B2-PCT-45 ! 

I 

King Trendle Broadcasting Corf. i 

Docket No. 7279 

File No. B2-PCT-50 j 

i 

United Detroit Theatres Corp. 

Order 

At a session of the Federal Communications Commission 
held at its offices in Washington, D. C., on the 10th day of 
April, 1946; I 

The Commission having under consideration the above- 
entitled applications for construction permits for new tele¬ 
vision broadcast stations in the Detroit, Michigan, metro¬ 
politan area; 

The Commission also having under consideration iis 
order of February 1, 1946, designating the above applica¬ 
tions for consolidated hearing; 

Whereas, the Commission in its report of November 21, 
1945, indicated that a possible maximum of five metropoli¬ 
tan channels might be available in the vicinity of Detroit, 
Michigan; 

v> 



Whereas, the television channels that might be available 
in the Detroit, Michigan, area now exceed the number of 
applications pending for such stations in said area; 

It Is Obdebed, That the Commission’s order of Febru¬ 
ary 1,1946, designating for hearing the above applications 
for consolidated hearing Be, And It Is Hebeby, Vacated. 

Fedebal Communications Commission 



Minute #153-A-46 
Commission Meeting 
July 11,1946 
11:50 a.m. 

Pbesent: Commissioners Denny, Acting Chairman, 

Walker, Wakefield, Durr, Jett and Hyde. 

• • • • • 

Bboadcast Mattebs (Cont’d) 

Engineebing Details op Television Applications 
Approved (Cont’d) 
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Docket 

Number File No. Applicant Engineering Conditions 

7275 B2-MPCT-24 The Evening News Frequency: 66-72 Me (Channel 
B2-PCT-100 Association, No. 4). Effective peak power 

Detroit, Michigan radiated: Visual—17.1; Aural— 
17.7. Effective antenna height 
above average terrain: 588 feet. 
Antenna type and gain: Visual 
and aural 3 bay BCA super-turn¬ 
stile; power gain of 3.8. Loca¬ 
tion of antenna: Griswold at Fort 
Street, Detroit, Michigan, Op¬ 
erating constants: Power input 
to last stage 7 kw—visual; 7.7j 
kw—auraL Authorized trans¬ 

mitter: BCA 5 kw, visual; BCA; 
—5 kw auraL Location of main 
studio: 615 W. Lafayette BlvcL, 
Detroit, Michigan. Frequency 
tolerance: ~ .002%. Conditional 
clause as follows: (1) Waiver 
of Section 3.652 required. Per-j 
mittee to install frequency moni¬ 
tor with accuracy of .001% or 
better when available. 

• • • • • 

T. J. Slowie, j 

Secretary. j 

i 

458 Excerpt from Minutes of the Federal 
Communications Commission 

i 

Minute #153-A-46 
Commission Meeting 
July 11,1946 
11:50 a.m. j 

Present: Commissioners Denny, Acting Chairman^ 

Walker, Wakefield, Durr, Jett and Hyde. j 

i 

•••••••••• 

j 

Broadcast Matters (Cont’d) j 

Engineering Details of Television Applications 
Approved 

The Commission approved terms and conditions to be 

included in construction permits heretofore conditionally 

granted to the following stations as set forth below: 
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Docket 

Number File No. Applicant Engineering’ Conditions 

7278 B2-PCT-45 King-Trendle Broad- Frequency: 76-82 Me (Channel 

casting Corp. No. 5). Effective peak power 

Detroit, Michigan . radiated: Visual—16; aural— 
‘ 14. Effective antenna height 
above average terrain: 379 feet. 
Antenna type and gain: RCA 6 
bay turnstile—power gain, 5. 
Location of antenna: 15500 Joy 
Road, Detroit, Mich. Operating 
constants: Power input to last 
stage—5.6 kw, visual; 5.0 kw 
aural Authorized transmitter: 
RCA—4 kw, visual; RCA—3 kw, 
aural Location of main studio: 
8415 E. Jefferson Avenue, De¬ 
troit, Michigan. Frequency tol¬ 
erance: -r- .002%. Conditional 
clauses as follows: (1) Waiver 
of Section 3.652 required. Per¬ 
mittee to install frequency moni- 
I tor with accuracy of .001% or 

better when available. (2) This 
permit is granted upon the ex¬ 
press condition that it may be 
cancelled or modified without a 
hearing in the event the Commis¬ 
sion directs compliance with Sec¬ 
tion 3.604(b) of the Rules and 
the permittee fails to take the 
necessary steps to comply with 
the minimum antenna height re¬ 
quirements of Section 3.604(b). 
(3) Contingent on filing Form 
304 for changes in WXYZ an¬ 
tenna. 

• • • • • 

T. J. Slowie, 

Secretary . 

• ••••••••• 

528 Letter 

January 16, 1947 

Paramount Pictures, Inc., 

5451 Marathon Street, 

Hollywood, California. 

Gentlemen: 

The Commission today granted the application of Allen 
B. DuMont Laboratories, Inc. for a commercial television 



station in Pittsburgh, Pennsylvania (File No. B2-PCT- 
139). 

As a result of this action. Paramount Pictures, Inc., or 
companies which it controls, has now been issued a total 
of five authorizations. This is the maximum number of 
commercial authorizations which is permitted by Section ; 
3.640 of the Commission’s Rules and Regulations. 

Accordingly, the Commission today ordered that the fol- j 
lowing applications be dismissed. 

Allen B. DuMont Laboratories, Inc. (File No. B2-PCT-j 
163) | 

Allen B. DuMont Laboratories, Inc. (File No. B2-PCT-! 
161) | 
Interstate Circuit, Inc. (File No. B3-PCT-94) 

New England Theatres, Inc. (File No. Bl-PCT-140) 
United Detroit Theatres Corporation (File No. B2-PCT- 
50) I 

If you desire a hearing with respect to this matter, you 
should file a request for same within 20 days of receipt of 
this letter. If such a request is received, the Commission’^ 
action dismissing the applications will be set aside and the 
applications designated for hearing. 

By direction of the Commission 

i 

T. J. SlOWTE, 

Secretary. 

HMP :mlc j 

Approved in Com. Mtg. 1/16/47 



.■’■ *xi ^» s v» *• ^' ^*./.v. ; /-trunr 
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531 Letter 

Hogan & Habtson 
Colorado Building 
Washington 5, D. C. 

February 4,1947 

Secretary 

Federal Communications Commission 
Washington, D. C. 

Dear Sir: 

On January 16, 1946, the Commission addressed a letter 
to Paramount Pictures Inc., advising that company regard¬ 
ing the action taken by the Commission on the same day 
upon the following applications: 

Allen B. DuMont Labs. Inc. (B-PCT-163; B-PCT-161); 
Interstate Circuit, Inc. (B-PCT-94); 

New England Theatres, Inc. (B-PCT-140), and 
United Detroit Theatres Corp. (B-PCT-50). 

In that letter the company was notified that the appli¬ 
cations would be dismissed unless a request for hearing 
was filed within twenty days. 

Paramount Pictures Inc. hereby respectfully requests the 
Commission to extend the twenty-day period above- 
referred to to a period of sixty days from the date of the 
decision of the Commission upon the petition of the Co¬ 
lumbia Broadcasting System, Inc., in Docket 7896 (com¬ 
monly referred to as Color Television Hearing.) 

In making this request for an extension of time within 
which to decide upon a course of procedure upon the appli¬ 
cations above-referred to, the Commission is advised that 
the pendency of the present hearing upon the question of 
promulgation of standards for color television has resulted 
in a situation in the general television field which makes it 
exceedingly difficult, if not impossible, for Paramount Pic¬ 
tures Inc. to arrive at a final decision at this time. It is 


believed that the Commission will understand the positioik 
which the company is in, and it is respectfully submitted 
that the requested continuance will work no hardship upon 
any other parties or the Commission. 

i 

Respectfully, 

Kart. A. Smith 
Attorneys for Paramount 
Pictures, Inc . 

KAS:PRC 

532 F.C.C. Received Docket Section 1947 

Feb 12 AM 10:27 

Letter j 

February 7,1947 

Paramount Pictures, Inc. 

J \ 

c/o Mr. Karl A. Smith i 

Colorado Building i 

Washington, D. C. j 

I 

Gentlemen: i 

Receipt is acknowledged of your letter of February 4, 
1947, with respect to the Commission’s action of Januajry 
16, 1947 dismissing the applications of Interstate Circuit, 
Inc., New England Theatres, Inc. and United Detroit 
Theatres Corporation. You point out that it is exceedingly 
difficult, if not impossible for Paramount Pictures, Inc. to 
arrive at a final decision at this time with respect to the 
dismissed applications in view of the pendency of the color 
television hearing. You request the Commission to extend 
time within which to file a request for hearing until 60 dky* 
from the date of the decision in Docket 7896—the color tele¬ 
vision hearing. j 

Your request for extension has been granted. The time 
for filing a request for a hearing with respect to the appli¬ 
cations is hereby extended until 60 days after the Commis- 
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sion’s decision in Docket 7896. In the meantime, the appli¬ 
cations will be retained in the pending files. 

By direction of the Commission 

T. J. Slowie 
Secretary 

ENT :ck/Law 

Approved in Commission Meeting February 6, 1947 on 
Television Agenda. 


593 Excerpt from 

Minutes of the 

Federal Communications Commission 

Minute #102-A-47 
Commission Meeting 
March 20, 1947 
11:20 ajn. 

Present: Commissioners Denny, Chairman, Durr, Jett 
and Hyde. 

Broadcast Matters: 


APPLICATIONS GRANTED 


The Commission took the following action: 

File No. Applicant 


BPCT-182 The Fort Industry Co. 
Detroit, Michigan 


Nature of Action 


Granted construction permit for new 
commercial television broadcast station 
to operate as follows: Location of trans¬ 
mitter: N. W. Corner of Woodward & 
Kirby Sts., Intersection, Detroit, Mich. 
(County—Wayne) North Latitude: 42 
21 34. West Longitude: 83 04 00. 

Location of main studio: N. W. Corner 
of Woodward A Kirby Sts., Intersection, 
Detroit, Michigan. Description of trans¬ 
mitting equipment: Visual—RCA TT-5A, 
rated power—6 tw, operating power out¬ 
put—5 kw. Aural—RCA TT-5A, rated 
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power—2.5 kw, operating power output— 
2J5 kw. Description of antenna system: 
SCA TF-13A, 3 section superturnstile, 
power gain—3.8. Horizontal field pat¬ 
tern: Omnidirectional. Antenna sup¬ 

porting structure: 415 foot tapered self- 
supporting steel tower. Overall height 
above ground: 497 feet. Operating as¬ 
signments: (a) Frequency: 54-60 Me 
(Channel No. 2). (b) Effective radiated 
power: Visual-—14.26 kw; Aural—7.51 
kw. (d) Hours of operation: Unlim¬ 
ited. Conditional clauses: (a) Contin¬ 
gent on CAA approval, (b) Section 3.652 
of the Commission’s Buies and Regula¬ 
tions is waived on the condition that the 
permittee install a frequency monitor of 
the accuracy of .001% or better when 
approved monitors become available. 

• • • • • 

T. J. Slowtb, 

Secretary. 

i 

594 Excerpt from 

Minutes of the 

Federal Communications Commission 


Minute #126-A-47 
Commission Meeting 
April 10, 1947 
12:45 p.m. 


Present: Commissioners Denny, Chairman, Wakefieljd, 
Durr, Jett, Hyde and Webster. 


Broadcast Matter: 

APPLICATION GRANTED. 


The Commission took the following action: | 

i 

Call 

File No. Applicant Letters 

BMPCT-55 King-Trendle Broad¬ 
casting Corp. 

Detroit, Michigan 

Nature of Aetion 

I 

Granted modification construction 
permit for new commercial tele¬ 
vision station to operate as fol- 
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Location of transmitter: 5057 
Woodward Ave., Maccabees Bldg., 
Detroit, Mich. (County—Wayne). 
North Latitude: 42 21 28.09. 
West Longitude: 83 03 55.54. 
Location of main studio: 5057 
Woodward Ave., Maccabees Bldg., 
Detroit, Michigan. Description of 
transmitting equipment: Visual 
—RCA TT-5A ; rated power 5 kw; 
operating power output 5 kw. 
Aural—RCA TT-5A; rated power 
5 kw; operating power output 
2.5 kw. Description of antenna 
system: RCA TF-6-A, 6 bay 
superturnstile, power gain 7.5. 
Horizontal field pattern: Omni¬ 
directional. Antenna supporting 
structure: 250 foot tower atop 
a 191 foot building. Overall 
height above ground: 480 feet. 
Operating assignments: (a) Fre¬ 
quency 174-180 Me (Channel No. 
7) (b) Effective radiated power: 
Visual 32.1 kw. Aural 16.7 kw. 
(c) Antenna height above aver¬ 
age terrain: 485 feet, (d) Hours 
of operation: Unlimited. Con¬ 
ditional clauses: (a) Contingent 
on CAA approval (b) Section 
3.652 of the Commission’s Rules 
and Regulations is waived on the 
condition that the permittee in¬ 
stall a frequency monitor of the 
accuracy ox .001% or better when 
approved monitors become avail- 

• • • • • 


T. J. Slowie, 

Secretary. 
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Letter 


Hogan & Habtson 
Colorado Building 
Washington 5, D. C. 

August 12, 1947 i 

Federal Communications Commission 

Aug 12 1947 | 

The Secretary 

Federal Communications Co mmi ssion 
Washington, D. C. 

Dear Sir: I 

j 

Under date of May 15, 1947, a communication was ad¬ 
dressed to the Commission by the undersigned as attorney 
for Paramount Pictures Inc. In this letter, a copy of which 
is attached, reference was made to the status of the appli¬ 
cations of Interstate Circuit, Inc. (File No. B3-PCT-94), 
New England Theatres, Inc. (File No. Bl-PCT-140) and 
United Detroit Theatres Corporation (File No. B2-PCT- 
50), in view of the Commission’s letter of January 16,1947. 
A further extension of ninety days within which to decide 
upon a course of action with respect to these applications 
was requested, which extension was later granted by the 
Commission. i 

I 

Since this ninety-day extension, counsel for Paramount 
Pictures Inc. has given the matter extensive consideration 
and has had frequent conferences with members of the 
Commission’s Law Department. As a result of these 
studies and conferences, it is now believed that a course of 
action can be suggested which will have the effect of elim¬ 
inating the Commission’s objections to the applications 
above-referred to and permit action thereon. Due, how¬ 
ever, to the unavailability of certain of Paramount’s exec¬ 
utive and legal personnel and the relative shortness of 
time, it will not be possible to accomplish this by the expira¬ 
tion of the current extension on Friday, August 15,1947. 


i 

i 
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The circumstances considered, it is requested that an 
additional sixty-day extension be granted within which 
time Paramount can prepare and submit to the Commission 
its detailed plan of action with respect to the above-entitled 
applications. 


DMPzPRC 
627 

Hogan & Hartson 
Colorado Building 
Washington 5, D. C. 

Attention: Mr. D. M. Patrick 

Gentlemen: 

This is with reference to your letter of August 12, 1947, 
requesting an extension of 60 days from August 15, 1947, 
within which time Paramount Pictures, Inc., will prepare 
and submit its detailed plan with respect to its holdings in 
Allen B. Dumont Laboratories, Inc., Interstate Circuit, Inc., 
New England Theatres, Inc., and United Detroit Theatres 
Corporation. 

The Commission has approved your request and has ex¬ 
tended said time to and including October 15,1947. 

By direction of the Commission 

Paul A. Walker 
Vice Chairman 

cc: Minute Clerk 

Approved at Commission Mtg. 

8/14/47, Item 4, Television Agenda. 

JNN :hf/Law 


Respectfully, 

D. M. Patrick, 

Attorney for Paramount 
Pictures Inc . 


Letter 

August 14,1947 
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634 13453 

BEFORE tH K 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

Docket No. 8557 
File No. PCT-140 

In re Application of 

New England Theatres, Inc., Boston, Mass. 

For Construction Permit for Boston, Mass. 

Docket No. 7293 
File No. PCT-161 

In re Application of 

Allen B. DuMont Laboratories, Inc., Passaic, New Jersey 
For Construction Permit for Cleveland, Ohio 
Docket No. 8555 

File No. PCT-163 j 

In re Application of ! 

Allen B. DuMont Laboratories, Inc., Passaic, New Jersey 

For Construction Permit for Cincinnati, Ohio ! 

i 

Docket No. 8556 
File No. PCT-94 

i 

In re Application of 
Interstate Circuit, Inc., Dallas, Texas 

i 

For Construction Permit for Dallas, Texas 

Docket No. 7279 I 

File No. PCT-50 

In re Application of 

United Detroit Theatres Corporation, Detroit, Michigan 
For Construction Permit for Detroit, Michigan 
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Docket No. 8554 

i File No. BMPCT-80 

In re Application of 

The Fobt Industry Company, Detroit, Michigan 
For Modification of Construction Permit for Detroit, 

Michigan 

635 Order 

At a session of the Federal Communications Commission, 
held at its offices in Washington, D. C., on the 15th day of 
October, 1947; 

The Commission having under consideration the above- 
entitled applications for construction permits and for the* 
modification of a construction permit for commercial tele¬ 
vision stations in the cities listed above; and 
It Appearing, That on December 20, 1946, the Commis¬ 
sion, in a memorandum opinion issued in the matter of 
Television Productions, Inc., (Docket No. 7264) found that 
the stock interest of Paramount Pictures, Inc., in Television 
Productions, Inc., New England Theatres, Inc., Allen B. 
DuMont Laboratories, Inc., United Detroit Theatres Cor¬ 
poration, Interstate Circuit Inc., and Balaban and Katz 
Corporation, constituted control within the meaning of Sec¬ 
tion 3.640 of the Commission’s Rules and Regulations which 
limits to five the number of television stations which a 
licensee may “directly or indirectly, own, operate, or con¬ 
trol”; and 

It Further Appearing, That on January 16, 1947, Allen 
B. DuMont Laboratories, Inc., had been granted three au¬ 
thorizations for television stations while Paramount Pic¬ 
tures, Inc., through its subsidiaries, Television Productions, 
Inc., and Balaban and Katz Corporation, had been granted 
two such authorizations; and 
It Further Appearing, That, except for The Fort Indus¬ 
try Company, the above applicants were advised by the 
Commission on January 16, 1947, that their applications 
would be dismissed unless hearings thereon were re¬ 
quested; and 




It Further Appearing, That Paramount Pictures, Inc., 
has requested the Commission to reconsider its control find-j 
ing of December 20, 1946, and that this request presents 
questions of law and fact which, in the Commission’s opin-j 
ion, should be determined on the record after a hearing;! 
and 

It Further Appearing, That United Detroit Theatres 
Corporation has applied for Television Channel No. 5 in 
Detroit while The Fort Industry Company has applied foi[ 
a modification of its construction permit from Channel No. 

2 to Channel No. 5 in Detroit. 

636 It Is Ordered, That pursuant to Section 309(a) of 
the Communications Act of 1934, as amended, the 
above-entitled applications Are Designated For Consoli¬ 
dated Hearing at a time and place to be designated by sub¬ 
sequent order of the Commission, upon the following 
issues: I 

1. To determine the stock ownership and management 

interests of Paramount Pictures, Inc., in the following com¬ 
panies among others: Allen B. DuMont Laboratories, Inc., 
New England Theatres, Inc., United Detroit Theatres Cor¬ 
poration, Balaban and Katz Corporation, Interstate Cir¬ 
cuit, Inc., and Television Productions, Inc. j* 

2. Whether, in the light of the evidence adduced at the 
hearing with respect to issue “1”, grants of the applica¬ 
tions herein, or any of them, would be consistent with Sec¬ 
tion 3.640 of the Commission’s Buies and Begulations. 

3. Whether, in the event the Commission decides to grant 
the application of United Detroit Theatres Corporation, 
Television Channel No. 5 in Detroit, Michigan, should be 
assigned to United Detroit Theatres Corporation or to The 
Fort Industry Company. 

By The Commission 

T. J. Slowie i 

[Seal] Secretary 

Oct. 18,1947. 
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736 UNITED STATES OP AMERICA 

FEDERAL COMMUNICATIONS COMMISSION 

Application for Additional Time to Construct Radio 

Station 

King-Trendle Broadcasting Corporation 
•1700 Stroll Building, Detroit, Mich. 

2. Identity of construction permit for which additional 
time is requested 

File Number B2-PCT-45 BMPCT-55 

Location Detroit, Michigan 

Call letters VVDLT 

Frequency Channel #7 

3. Reasons why construction cannot be completed within 
the time specified in construction permit See attached 
statement. 

4. If delivery of equipment has not been made, from 
whom was equipment ordered? RCA 

When was equipment ordered? August 20, 1946 

What was the promised date of delivery, if any? Deliv¬ 
ery when required. 

5. Has the equipment been delivered? Yes □ No ] x | 

If the answer is “Yes” when was installation com¬ 
menced? 

What is the extent of installation? See attached state¬ 
ment. 

6. By what estimated date can construction be completed? 
See attached statement. 

Dated this 8th day of November 1947 

King-Trendle Broadcasting Corporation 

By C. Nicholas Priaulx 

Vice President and Treasurer 

•It is requested that communications with respect to this application be 
addressed to: Joseph A- McDonald, Sec’y, c/o American Broadcasting Co., Inc^ 
30 Rockefeller Plaza, N. V. 


Subscribed and sworn to before me this 8th. day of No¬ 
vember, 1947 

Anthony M. Hen nig 

[Seal] Notary Public 

(Notary public’s seal must be affixed where the 
law of jurisdiction requires, otherwise state 
that law does not require seal) 

Notary Public State of New York 
Residing in Bronx County 
Bronx Co. Clerk’s No. 155 
Bronx Co. Register’s No. 220-H-8 
Cer;. Filed in New York Co. No. 824 
New York Co. Register’s No. 732-H-8 ! 
Commission Expires March 30, 1948 | 

737 Response to Items 3, 5 and 6 , FCC 

Form No. 70, be WDLT 

On March 11, 1947, the King-Trendle Broadcasting Corpo- j 
ration filed an application (BMPCT-55) for modification of j 
their existing construction permit (B2-PCT-45) to specify 
certain engineering changes. This application was granted 
on April 10,1947. j 

Subsequently, on May 14,1947, the Commission granted thej 
American Broadcasting Company’s application for con¬ 
struction permit for a television station in New York City. 
Including the New York station, American Broadcasting 
Company, Inc., directly and through the applicant herein, 
has now been authorized to construct television stations in 
a total of five key cities (New York, Detroit, Chicago, Log 
Angeles and San Francisco). Immediately following grant 
of the New York application, the American Broadcasting 
Company reviewed carefully its entire television program 
and concluded that operation of the New York station is of 
most vital importance to the establishment and operation of 
the company’s stations in the other four cities. American 
Broadcasting Company has its general offices in New York 
City and from this location, its senior officers and heads of 


all. departments direct the company’s national activities. It 
is the considered judgment of the applicant and American 
Broadcasting Company that the interest of the television 
audience as well as the interests of the five television sta¬ 
tions projected by the company will be best served by com¬ 
mencement of operation of the New York station prior to 
operation of stations in the four other cities. 

The company is now working diligently toward the opening 
of the New York station at the earliest practicable date. 
Pursuant to the company policy stated in the preceding 
paragraph, definite dates will be set for scheduled openings 
of the stations in Detroit, Chicago, Los Angeles and San 
Firancisco after the New York station has reached the point 
of substantial completion. 


738 before the 14225 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

Docket No. 7279 
File No. BPCT-50 

In re Applications of 
United Detroit Theatres Corporation 
l Detroit, Michigan 

Docket No. 8648 
File No. BPCT-212 

WJR, The Goodwill Station, Inc. 

Detroit, Michigan 

For Construction Permits for Detroit, Mich. 

Docket No. 8554 
File No. BMPCT-80 

In re Application of 
The Fort Industry Company 
Detroit, Michigan 

For Modification of Construction Permit for 
Detroit, Michigan 




33 

i 

Order 

At a session of the Federal Communications Commission | 
held at its offices in Washington, D. C., on the 21st day of j 
November, 1947; j 

The Commission having under consideration the above- | 
entitled application of United Detroit Theatres Corpora- j 
tion for a construction permit for a television station on 
Channel No. 5 at Detroit, Michigan, the application of | 
WJR, The Goodwill Station, Inc., for a construction permit j 
for a television station on Channel No. 5 at Detroit, Michi- ! 
gan; and the application of The Fort Industry Company 
for modification of its construction permit for a new tele- j 
vision station in Detroit, Michigan, namely, to change the 
Channel No. 2 authorized to Channel No. 5. i 

It Appearing, That the above-entitled applications are 
mutually exclusive because each applicant seeks the samej 
channel for a television broadcast station in the Detroit 
metropolitan area; j 

It Further Appearing, That an issue has been createdj 
as to whether the stock ownership and management inter¬ 
ests of Paramount Pictures, Inc., in Allen B. DuMont Lab-i 
oratories, Inc., New England Theatres, Inc,, United Detroit^ 
Theatres Corporation, Balaban and Katz Corporation, In-f 
terstate Circuit, Inc. and Television Productions, Inc., con T 
stitutes control of said corporations under the provision^ 
of Section 3.640 of the Commission’s Rules and Regular 
tions; and j 

739 It Further Appearing, That Allen B. DuMont Lab¬ 

oratories, Inc., New England Theatres, Inc., United 
Detroit Theatres Corporation and Interstate Circuit, Inc. 
have filed applications for construction permits for televi¬ 
sion stations in various cities; that Allen B. DuMont Lab¬ 
oratories, Inc. has been granted a license for one television 
station and construction permits for two such stations; that 
Balaban and Katz Corporation has been granted a televi¬ 
sion station license, and Television Productions, Inc. has 
been granted a construction permit for a television station; 
and 
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It Further Appearing, That the applications of Allen B. 
DuMont Laboratories, Inc., New England Theatres, Inc., 
United Detroit Theatres Corporation, and Interstate Cir¬ 
cuit, Inc. were designated for consolidated hearing on 
October 15, 1947 with respect to issues numbers “5” and 
“6” herein. 

It Is Ordered, That pursuant to Section 309(a) of the 
Communications Act of 1934, as amended, the above-en¬ 
titled applications Be, and They Are Hereby, Designated 
por Hearing in a Consolidated Proceeding at a time and 
place to be designated by subsequent order of the Commis¬ 
sion, upon the following issues: 

1. To determine the legal, technical, financial and other 
qualifications of the applicants to construct and oper¬ 
ate the proposed stations. 

2. To obtain full information with respect to the nature 
and character of the proposed program service. 

3. To determine the areas and populations which may be 
expected to receive service from the proposed stations. 

4 To determine on a comparative basis which, if any, of 
the applications in this consolidated proceeding should 
be granted. 

5. To determine the stock ownership and management 
interests of Paramount Pictures, Inc. in the following 
companies: Allen B. DuMont Laboratories, Inc., New 
England Theatres, Inc., United Detroit Theatres Cor¬ 
poration, Balaban and Katz Corporation, Interstate 
Circuit, Inc. and Television Productions, Inc. 

740 6. Whether, in the light of the evidence adduced at 

the hearing with respect to issue number “5”, a 
grant of the application of United Detroit Theatres 
Corporation (File No. BPCT-50) would be consistent 

! with Section 3.640 of the Commission’s Rules and Reg¬ 
ulations. 

It Is Further Ordered, That the consolidated hearing on 
the above-entitled applications with respect to issue num- 



35 


i 


bers “5” and “6” only is further consolidated with the 
hearing designated October 15, 1947 on the applications of 
Allen B. DuMont Laboratories, Inc. (File Nos. BPCT-161 
and BPCT-163), New England Theatres, Inc. (File No!. 
BPCT-140), United Detroit Theatres Corporation (File No. 
BPCT-50) and Interstate Circuit, Inc. (File No. BPCT-94)!. 

Federal Communications Commission 

T. J. Slowie j 

Dec 2 1947 Secretary 

[Seal] 


760 Federal Communications Commission 

Jan 14 1948 

before the 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

Docket No. 7279 
File No. BPCT-50 

In re Applications of 
United Detroit Theaters Corporation 
Detroit, Michigan 

Docket No. 8648 
File No. BPCT-212 

l 

WJR, The Goodwill Station, Inc. 

Detroit, Michigan 

For Construction permits for Detroit, Michigan. 

Docket No. 8554 

File No. BMPCT-80 j 

In re Application of: 

The Fort Industry Company 
Detroit, Michigan 

For Modification of Construction Permit for 
Detroit, Michigan 
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Petition for Special Belief 

Comes now United Detroit Theatres Corporation, peti¬ 
tioner herein, and respectfully requests the Commission to 
reexamine the status of the holders of construction permits 
for commercial television broadcast stations in Detroit, to 
the end that those who have not fulfilled the obligations of 
their respective construction permits he designated for 
hearing along with the pending applicants for initial au¬ 
thorizations. In support of this request, petitioner shows: 

1. United Detroit Theatres Corporation is the applicant 
for a commercial television broadcast station construction 
permit in Detroit, Michigan, filed April 15, 1946. Said ap¬ 
plication has now been consolidated for hearing with that 
of WJB, The Goodwill Station, Inc., and The Fort Industry 
Company, the former requesting an original authorization 
and the latter a modification of its construction permit so 
as to specify Channel 5, the same frequency proposed in 
petitioner’s application. 

2. A hearing has been necessitated in the present case be¬ 
cause of the fact that the number of frequencies assignable 
to the Detroit area under the Commission’s plan of alloca¬ 
tion is less than the number of applicants therefor. Of the 

four frequencies allocated to said area, three have 
7(51 been granted without hearing since the filing of peti¬ 
tioner’s application, and two applications for origi¬ 
nal authorization are now pending, including that of peti¬ 
tioner. 

3. The Commission’s records will show that construction 
permits in the Detroit area, granted without hearing as 
aforesaid, have been held for substantial periods of time 
and construction pursuant thereto has not been completed 
within the time limit specified by the Commission in the 
original authorization or subsequently granted extensions 
thereof. Petitioner does not have the facilities for secur¬ 
ing all facts with respect to such cases, but submits that 
material on file with the Commission and available to it dis¬ 
closes all pertinent facts. 

4. Because of the scarcity of available frequencies, the 
Commission is obligated by law to provide for the best use 



I 


thereof and to see to it that frequencies heretofore assigned 
but not used be made available for assignment to applicants 
who are both willing and qualified to make full and comi- 
plete use thereof, subject only to limitations beyond theit 
control. ! 

i 

5. Section 319(b) of the Communications Act of 1934, as 
amended, provides that the construction permit “. . . shall 
show specifically the earliest and latest dates between which 
the actual operation of such station is expected to begin, and 
shall provide that said permit will be automatically for¬ 
feited if the station is not ready for operation within the 
time specified or within such further time as the Commis¬ 
sion may allow, unless prevented by causes not under the 
control of the grantee . . .” 

6. Section 3.614 of the Commission’s Rules governing 
television broadcast stations promulgated under this statu¬ 
tory authority and delimited thereby provides that: “Each 
construction permit will specify a maximum of sixty days 
from the date of granting thereof as the time within which 
construction of the station shall begin, and a maximum of 
six months thereafter as the time within which construction 
shall be completed and the station ready for operation, tin- 
less otherwise determined by the Commission upon proper 
showing in any particular case.” Section 3.615(a) further 
provides that: “A construction permit shall be automat¬ 
ically forfeited if the station is not ready for 

762 operation within the time specified therein or 
within such further time as the Commission may 
have allowed for completion, . . Section 3.615(b), 
in providing for the form to be used in requesting 
extensions, states that, “. . . Such applications will be 
granted upon a specific and detailed showing that the 
failure to complete was due to causes not under the control 
of the grantee, or upon a specific and detailed showing of 
other matters sufficient to justify the extension.” 

7. Petitioner in good faith has requested an authorization 
which will permit it to construct and operate a commercial 
television station in the Detroit area. Implicit in its appli¬ 
cation is the agreement to comply with the requirements of 

I 

i 


I 
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Section 319(b) of the Act and, once given an authorization, 
petitioner will proceed as expeditiously as the circum¬ 
stances permit to construct its station and to commence 
the rendition of valuable service to residents in its area. 

8. Petitioner submits that to delay or prevent the grant¬ 
ing of its application because of the unwillingness or in¬ 
ability of the holder of any outstanding construction permit 
to proceed with construction is contrary to both the letter 
and purpose of Section 319(b) of the Act, and that the 
grant without hearing of a petition for extension of com¬ 
pletion date upon behalf of any such holder would as 
against petitioner and others similarly situated amount to 
a denial of due process of law.— Ashi) ocher Radio Company 
vs. FCC.y 326 TJ. S., 327, 333. 

Wherefore, the premises considered, petitioner respect¬ 
fully prays: 

L That the Commission reexamine the status of existing 
television construction permits in the Detroit area; 

2. That it designate for hearing, together with the pend- 
ing applications for initial authorizations in said area, 
applications for extension of completion date filed by the 
holders of construction permits who have not substantially 
completed construction pursuant thereto; and 

3. That it take such further action as may be necessary 

to insure that parties now holding such permits who 
763 have not proceeded with construction in good faith 
under the requirements of the statute may not be 
permitted to prevent the granting of pending applications 
for initial authorization upon behalf of those who demon¬ 
strate their willingness to thus proceed. 

Respectfully submitted, 

Hogan & Hartson 
By D. M. Patrick 

Attorneys for United Detroit 
Theatres 

810 Colorado Building 

January 14,1948. Washington 5, D. C. 

• ••••••••• 
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FCC 48-224 15395 


BEPOBE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

Docket No. 8757 
File No. BMPCT-135 

In re Application of 

King-Tkendle Broadcasting Corporation 
Detroit, Michigan 

For extension of completion date for construction permit 
for television broadcast station WDLT, Detroit, Mich. 

Order 

At a session of the Federal Communications Commis¬ 
sion held at its offices in Washington, D. C., on the 30th 
day of January, 1948; 

The Commission having under consideration the above- 
entitled application of King-Trendle Broadcasting Cor¬ 
poration (File No. BMPCT-135) for extension of time to 
complete construction of television broadcast station 
WDLT, Detroit, Michigan; and 
It Appearing,. That on July 11, 1946 the Commission 
granted the King-Trendle Manufacturing Company a con¬ 
struction permit for a television broadcast station at De¬ 
troit, Michigan (File No. B2-PCT-45); and 
It Further Appearing, That the construction of the tele¬ 
vision broadcast station authorized on July 11, 1946 has 
not been completed, and the Commission being fully advised 
in the matter; 

It Is Ordered, That pursuant to Sections 309 and 319 of 
the Communications Act of 1934, as amended, the above- 
entitled application (File No. BMPCT-135) Be, and It Is 
Hereby, Designated for Hearing at a time and place to be j 
designated by the Commission upon the following issues: ! 

1. To determine whether the King-Trendle Broadcasting 
Corporation has been diligent in proceeding with the con- *| 
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struction of the television station at Detroit, Michigan, au¬ 
thorized by the construction permit granted July 11, 1946 
—File No. B2-PCT-45). 

2. To determine whether it would be in the public con¬ 
venience, interest or necessity to grant the application of 
King-Trendle Broadcasting Corporation, File No. BMPCT- 
135, for extension of time to construct a television broad¬ 
cast station at Detroit, Michigan, authorized by the Com¬ 
mission on July 11,1946—File No. B2-PCT-45. 

Federal Communications Commission 
T. J. Slowie 
Secretary 

#••••••••• 

777 Federal Communications Commission 

Feb 5 1948 

1 Docket No. 8757 

File No. BMPCT-135 
In re Application of 

King-Trendle Broadcasting Corporation (WDLT) 

Detroit, Michigan 

For additional time to complete construction 

Petition for Leave to Amend 

Comes now King-Trendle Broadcasting Corporation, 
wholly-owned subsidiary of American Broadcasting Com¬ 
pany, Inc., and permittee of commercial television broad¬ 
cast station WDLT, Detroit, Michigan, and hereby respect¬ 
fully requests leave to amend its above-entitled application 
by submitting herewith in triplicate the attached amend¬ 
ment. 

The amendment adds current supplementary and revised 
information. Specifically, it adds Exhibits 1-13, which docu¬ 
ment the actions taken by the permittee with respect to the 
construction of the station; changes, in part, the response 
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to item 4, FCC Form 701, to show promised transmitter ; 
delivery date as June 1,1948; changes the response to item| 
6, FCC Form 701, to show the estimated date on which con¬ 
struction can be completed as being not later than Novem¬ 
ber 1, 1948; and, adds supplementary information in re¬ 
sponse to items 3 and 6 of FCC Form 701. 

This same date, a petition to reconsider and grant with-! 
out hearing the application for additional time within 
778 which to complete construction, as amended hereby, 
is being filed by petitioner. 

Wherefore, it is respectfully requested that this petition 
for leave to amend be granted. 

i 

Respectfully submitted, 

i 

King-Trendle Broadcasting 
Corporation (WDLT) 

i 

By Joseph A. McDonald 
30 Rockefeller Plaza 
New York 20, New York 

By Andrew Gr. Haley 

James A. Mckenna, Jr. 

Charles E. Thompson 
Its Attorneys 

February 5, 1948. | 


946 Federal Communication Commission 

Feb 5 1948 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

File No. BMPCT-135 #8757 
In re Application of 

King-Trendle Broadcasting Corporation 

i 

For Additional Time to Construct Radio Station 


i 

i 

i 

i 

i 

i 


i 
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Amendment to Application 

King-Trendle Broadcasting Corporation, (all stock of 
which is owned by the American Broadcasting Company, 
Incorporated) permittee of commercial television broadcast 
station WJDLT, Detroit, Michigan, hereby amends the above 
entitled application to add current supplementary and re¬ 
vised information and Exhibit #1-#13 as follows: 

Change, in part, response to Item 4, FCC Form 701 to 
show promised transmitter delivery date as June 1, 1948. 

Change response to Item 6, FCC Form 701 to read: Not 
later than November 1, 1948. 

Add the following supplementary information in response 
to Items 3 and 6 of FCC Form 701: 

Under date of November 8, 1947, King-Trendle Broad¬ 
casting Corporation filed an application for additional time 
to construct commercial television station WDLT at De¬ 
troit, Michigan which application included a description of 
the applicant’s plans with respect to the commencement of 
the operation of the Detroit station and the New York 
station of American Broadcasting Company. 

The American Broadcasting Company has encountered 
innumerable obstacles in its diligent efforts to secure a 
suitable transmitter site for its New York television station, 
WJZ-TV. In November 1947, negotiations between Amer¬ 
ican Broadcasting Company and the General Electric Com¬ 
pany for use of the General Electric Building as a trans¬ 
mitter site for WJZ-TV were terminated when the General 
Electric Company advised that their building is not struc¬ 
turally suitable as a transmitter location for a television 
station. Although negotiations are progressing fa- 
947 vorably toward use of the Chrysler Building in New 
York, the American Broadcasting Company, being 
mindful of its prior inability to complete arrangements for 
use of the BCA Building, the Empire State Building and 
the General Electric Building, has recently reappraised its 
position with respect to the commencement of its television 
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operations in all five cities for which it holds construction | 
permits. 

Edward J. Noble, Chairman of the Board of ABC, and 
Robert H. Hinckley, Vice President of ABC, conducted a ] 
personal inspection of the Detroit, Chicago, San Francisco j 
and Los Angeles areas during the latter part of November j 
and early part of December, 1947. On their return to New | 
York about mid-December, they recommended to the Board j 
of Directors of ABC that the company proceed immediately ! 
with construction of its television stations in the cities! 
named without regard to the construction status of the 
Company’s New York television station. 

In line with that recommendation, the Austin Company! 
(Construction Engineers) was instructed on December 17, 
1947 to proceed with plans and specifications for the con¬ 
struction of the Detroit station, WDLT. The Austin Com¬ 
pany acknowledged receipt of such instructions in a letter* 
dated December 17, 1947, copy of which is attached hereto 
marked Exhibit 1. Thereafter, an agreement between the 
Austin Company and American Broadcasting Company 
dated January 23, 1948 covering the construction of televi¬ 
sion station WDLT was executed, copy of which is annexed 
hereto marked Exhibit 2. j 

Radio Corporation of America has been instructed to 
deliver the transmitter for Station WDLT on June 1,1948. 
The contract between RCA and American Broadcasting 
Company covering the furnishing of this television trans¬ 
mitter consists of RCA proposal T-8034 dated July 24,1946, 
copy of which is attached hereto marked Exhibit 3, and 
letter of acceptance from American Broadcasting Company 
to RCA dated August 20, 1946, copy of which is attached 
hereto marked Exhibit 4. With its letter of acceptance 
(Exhibit 4) American Broadcasting Company sent to RCA 
a down payment of $17,159. 

Also annexed hereto are: 

Copy of letter dated November 28, 1947 from RCA to 
American Broadcasting Company, marked Exhibit 5, in- 




44 


quiring about the date on which ABC would be ready to 
accept delivery of the television transmitter ordered for 
Detroit; 

Copy of letter dated December 15, 1947 from American 
Broadcasting Company to Radio Corporation of America, 
Marked Exhibit 6, requesting more definite information as 
to the shipment of the equipment; 

Copy of letter dated January 8, 1948 from RCA to 
American Broadcasting Company, marked Exhibit 7, re¬ 
ferring to a meeting in Camden on January 6,1948 at which 
time the matter of delivery was discussed and stating that 
it would be possible to deliver the television transmitter by 
June, 1948; 

Copy of letter dated January 22, 1948 from ABC to Ra¬ 
dio Corporation of America, marked Exhibit 8, requesting 
RCA to take the necessary steps required to assure that 
delivery of the two transmitter under order by ABC would 
be made by RCA to ABC in Detroit and Chicago prior to 
June 1,1948. 

948 As a further result of the recommendation by 
Messrs. Noble and Hinckley in December, 1947 the 
Board of Directors of American Broadcasting Company 
ratified the action taken by the officers of the Company to 
place the Company’s television stations in Detroit and other 
cities in operation at the earliest possible dates in a meet¬ 
ing held on January 23, 1948. A copy of the resolution 
adopted at said meeting of January 23, 1948 is attached 
hereto marked Exhibit 9. 

Also attached hereto marked Exhibit 10 is a copy of the 
estimated cost of purchase and installation of capital equip¬ 
ment required for the construction of Station WDLT and 
Station WXYZ-FM totaling $554,224.00 on which the reso¬ 
lution of January 23,1948 (Exhibit 9) was based. 

On September 1, 1944 the Board of Directors of King- 
Trendle Broadcasting Corporation adopted a resolution 
authorizing the President to set aside the amount of $200,- 
000 for television station construction; copy of which reso¬ 
lution is attached marked Exhibit 11. 


45 


Under date of July 31,1947 King-Trendle Broadcasting I 
Corporation entered into a lease agreement with The Mac- j 
cabees covering the use of studio space and the roof rights j 
for the erection of a television antenna tower; copy of which j 
lease is attached marked Exhibit 12. 

An itemization of the actual out-of-pocket expenditures 
made by ABC and King-Trendle Broadcasting Corpora¬ 
tion for capital equipment in connection with the construc¬ 
tion of the television station at Detroit is annexed hereto 
marked Exhibit 13. 

It should be noted that Exhibit 13 contains only actual 
cash expenditures in connection with the Company’s De¬ 
troit television station and does not include any allocation 
of the volume of time spent by the Company’s executives! 
and other personnel on the project. It is now estimated 
that the Detroit station will commence operation not later j 
than November 1,1948. 

Following is a brief chronological statement of actions 
taken by the American Broadcasting Company with respect 
to construction of television station WDLT: 

5-17-46 Conference concerning availability of Maccabees 
Building; found unavailable because of lease to Interna-! 
tional Detrola Corporation. Discussed construction of 500 
ft. tower on downtown lot under option to King-Trendle. 
Tower found unsuitable because of zoning, icing conditions, 
small plot, poor efficiency; option dropped. 

949 7-17-46 Commission approved transfer of control 

of King-Trendle to ABC. 

8-12-46 Frank Marx, ABC Director of General Engi¬ 
neering, made trip to Detroit and carried out airplane sur¬ 
vey over city to determine suitable site. 

8- 20-46 ABC signed contract with BCA for complete 
television equipment including transmitter and antenna. 

9- 16-46 ABC advised of availability of Barium Tower 
in Detroit. Investigation proved tower too low and subject 
to severe shadows from surrounding buildings. 
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16-28-46 Blaw-Knox completed study requested some 
months previous on strength of WXYZ AM towers to sup¬ 
port television antenna. Report unfavorable. 

11-26-46 Stroh Building in Detroit studied; same con¬ 
ditions prevailed as Berlum Tower. 

11-1-46 to 12-31-46 Studies and plans carried on for tele¬ 
vision studio in carriage house adjacent to WXYZ AM 
studios. 

11- 1-46 Hartensteine - Zane, Construction Engineers, 
commenced study on WXYZ AM towers. 

12- 16-46 Hartensteine-Zane report completed and con¬ 
curred with Blaw-Knox. 

12-17-46 ABC notified of availability of Maccabees 
Building. Option authorized same day and plans started. 

12-17-46 to 2-5-47 Plans and studies carried on for in¬ 
stallation of television transmitter on Maccabees Building 
and studios on top floor. 

I- 16-47 RCA delivered field equipment under Detroit 
television contract. 

3- 11-47 Application for modification of television Con¬ 
struction Permit to reflect proposed use of Maccabees 
Building. 

4- 10-47 F. C. C. granted modification of Construction 
Permit. 

5- 5-47 ABC engineers visited RCA to determine avail¬ 
ability Channel 7 transmitter. Advised expected delivery 

date around January 1948. 

950 6-6-47 Communications with CAA regarding 

tower clearance on roof of Maccabees Building. 

7-31-47 Lease executed for use of Maccabees Building 
space for WDLT. 

II- 10-47 Application for additional time to construct 
Detroit television station. 

11-28-47 Advised by letter from RCA that Channel 7 
transmitter available early part of 1948. ABC’s accept¬ 
ance requested. 
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12-17-47 Advised Austin Company, construction engi¬ 
neers, to proceed with plans and specifications and construc¬ 
tion of Detroit television plant. 

Dec. 1947 Engaged Chief Television Engineer, formerly 
employed by Bell Laboratories, to supervise installation of 
proposed television station. Interim FM operation com¬ 
menced from Maccabees site to determine expected cover¬ 
age of final plant. 

1-20-48 As a follow-up on instructions which were fur¬ 
nished RCA on January 6, 1948, RCA was instructed on j 
January 20,1948 to take necessary steps to assure delivery j 
of the WDLT transmitter by June 1,1948. 

1-23-48 Formal contract covering Austin Company work j 
was executed by ABC. I 

1-6-48 J. L. Middlebrooks, Chief Facilities Engineer of 
ABC, visited Camden to determine exact delivery date of ! 
Channel 7 television transmitter. Advised by RCA deliv¬ 
ery June 1. RCA instructed to proceed with this delivery. ! 
Test patterns expected to be aired early fall of 1948. 

Regular programming to commence November 1948. 

Respectfully submited, 

King-Trendlr Broadcasting Corporation 

i 

i 

By C. Nicholas Priatjlx 

Vice President j 

I 

Subscribed and sworn to this 4 day of February, 1948. 

[seal] Anthony M. Hennig 

Notary Public 

Notary Public State of New York residing in Bronx County ! 

Bronx Co. Clerk’s No. 155 ! 

Bronx Co. Register’s No. 220-H-8 

Cert, in New York Co. No. 824 

New York Co. Register’s No. 732-H-8 

Commission Expires March 30, 1948 


i 

i 

i 

i 

i 




Exhibits to Amendment of Application. 

960 August 20, 1946 

Mr. A. L. Josephsen 
Radio Corporation of America 
411 Fifth Avenue 
New York 16, N. Y. 

Dear Mr. Josephsen: 

In accordance with your letter of August 5,1946, there is 
enclosed check number 4409 in the amount of $17,159.00 
which constitutes 10% of the total contract value of your 
Proposal T-8034. 

Very truly yours, 

Frank Marx 

FM d Director 

EncL General Engineering 

Copy to: 

Mr. C. N. Priaulx 


961 RADIO CORPORATION OF AMERICA 

RCA VICTOR DIVISION 

36 w. 49th street—radio city 
NEW YORK 20, N. Y. 

RCA (TRADEMARK) 

November 28, 1947 

Mr. Frank Marx 

American Broadcasting Company 
30 Rockefeller Plaza 
New York, N. Y. 

Subject: Detroit Television 
Contract T-8034 
T/T5 Transmitter 

Dear Mr. Marx: 

The following has come from the Camden Home Office: 
“The transmitter for this customer is scheduled for de¬ 
livery in the early part of 1948. In order to test this trans- 


mitter for the proper frequency, it will be necessary for us | 
to make a side band filter for the same frequency for use j 
in testing. This side band filter must be cut a bit in ad- \ 
vance of the' transmitter, which means that we must make | 
plans for cutting the side band filters to the proper fre-i 
quencies. j 

It is, therefore, important that we know, as soon as pos-i 
sible, if the customer will be ready to accept delivery of 
their transmitter when it will be available, the first part of j 
next year.” j 

Your advice with respect to the above and confirmation) 
of the assigned channel would be appreciated. 

! 

Sincerely, 

Harry Sadenwater 
Broadcast Equipment Sales ! 

i 

_ i 

i 

. i 

962 December 15,1947 j 

i 

Mr. A. L. Josephsen 
Radio Corporation of America 
36 West 49th Street 
New York City 

Dear Al, 

On November 28, Harry Sadenwater in correspondence 
to me, requested information on proposed delivery of the 
equipment on our Detroit television contract T-8034 and 
Chicago television contract T-8047. 

These letters note that delivery can be expected in the 
early part of 1948. If possible, will you please request 
Camden to supply us with more definite information as to 
shipment of this equipment? 

Sincerely, j 

Frank Marx 
Director 

General Engineering ! 
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963 RADIO CORPORATION OF AMERICA 

RCA VICTOR DIVISION 

36 w. 49th street—radio city 
NEW YORK 20, N. Y. 

RCA (TRADEMARK) 

January 8th, 1948 

Mr. Frank Marx 

American Broadcasting Company 
30 Rockefeller Plaza 
New York, New York 

Dear Frank: 

Please pardon the delay in answering your letter of De¬ 
cember 15th regarding delivery on equipment listed in our 
Proposals #T-8034 and #T-8047. 

1 When Jim Middlebrooks and I were in Camden on Tues¬ 
day, January 6th, the matter of delivery was discussed and 
since both proposals are now firm, we fully expect to meet 
all commitments and can deliver at least enough equipment 
to assure you of getting on the air with an early June 1948 
deadline—providing of course, that you will be ready to 
install. 

I’ll want to cooperate with you to every possible extent in 
order that you may meet any reasonable deadline and ask 
that you be good enough to call upon me for any necessary 
help or service. 

Best regards. 

Sincerely yours, 

A. Josephson 
Field Sales Ma/nager 
Eastern Region 
Engineering Products 
Department 


AJ :bg 



51 


EXPENDITURES FOR TELEVISION 
STATION WDLT AS OF 1/1/48 

Item Cost 


Date Item 

8/20/46 10% Down Payment #4409 
1/14/47 Express Charges 
3/12/47 RCA Invoice #566271 
4/1/47 Trucking TV Equipment 
4/18/47 Express Charge 
5/23/47 Express Charge 
6/27/47 RCA Invoice #576457 
7/24/47 Express Charge 
7/25/47 RCA Invoice #582310 

TOTAL 


$17,159.00 

21.35 

25,512.87 

51.50 

11.17 

7.57 

6,045.00 

2.40 

2,475.00 


780 Federal, Communication Commission 

Feb. 5, 1948 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

File No. BMPCT-135 Docket No. 8757 
In re Application of 

King-Trendle Broadcasting Corporation (WDLT) 

Detroit, Michigan I 

For additional time to complete construction. I 

i 

Petition to Reconsider and Grant Without Hearing 

King-Trendle Broadcasting Corporation, wholly-owned 
subsidiary of American Broadcasting Company, Inc., and 
permittee of commercial television station WDLT, Detroit^ 
Michigan, respectfully requests the Federal Communica¬ 
tions Commission to reconsider its action of January 30, 
1948, designating for hearing the application of WDLT fof 
additional time to complete construction, and to grant the 


$51,285.86 


i 
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application, as amended by amendment dated February 4, 
1948, without hearing. 

1n Support Thereof, it is respectfully shown: 

The application for additional time to complete con¬ 
struction was filed under date of November 8,1947. It in¬ 
cluded a description of applicant’s plans with respect to 
the commencement of operation of the Detroit station and 
the New York station of American Broadcasting Com¬ 
pany. The Commission was advised of the anxiety of 
American Broadcasting Company to have its New York 
television station on the air prior to the commencement of 
operation in the other cities in which it held construction 
permits. The application stated that it was the con- 
781 sidered judgment of the applicant and American 
Broadcasting Company that the interest of the tele¬ 
vision audience would best be served by the commencement 
of operation of the New York station prior to operation of 
stations in the other cities. 

The American Broadcasting Company has encountered 
innumerable obstacles in its diligent efforts to secure a suit¬ 
able transmitter site for its New York television station, 
WJZ-TV. In November 1947, negotiations between Ameri¬ 
can Broadcasting Company and the General Electric Com¬ 
pany for use of the General Electric Building as a trans¬ 
mitter site for WJZ-TV were terminated when the Gen¬ 
eral Electric Company advised that their building is not 
structurally suitable as a transmitter location for a televi¬ 
sion station. Although negotiations are progressing favor¬ 
ably toward use of the Chrysler Building in New York, the 
American Broadcasting Company, being mindful of its 
prior inability to complete arrangements for use of the 
RCA Building, the Empire State Building and the General 
Electric Building, has recently reappraised its position with 
respect to the commencement of its television operations in 
all five cities for which it holds construction permits. 

Edward J. Noble, Chairman of the Board of ABC, and 
Robert H. Hinckley, Vice President of ABC, corducted a 
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personal inspection of the Detroit, Chicago, San Francisco 
and Los Angeles areas during the latter part of November 
and early part of December, 1947. On their return to New 
York about mid-December, they recommended to the Board 
of Directors of ABC that the company proceed immediately 
with construction of its television stations in the cities 
named without regard to the construction status of the Comr 
pany’s New York television station. 

782 The Commission was advised of American Broadj- 
casting Company’s current plans by letter dated 
January 20,1948. Subsequently, the application of WDLT 
for additional time to complete construction was amende^ 
(by amendment dated February 4,1948, filed with the Com¬ 
mission on February 5, 1948) to add current supplemen¬ 
tary and revised information with respect to the steps ap¬ 
plicant has taken to complete construction of WDLT and 
put it on the air not later than November 1,1948. 

The amendment shows that, in line with the reeomman- 
dation to proceed with the construction immediately in all 
cities in which American Broadcasting Company holds con¬ 
struction permits, the Austin Company (Construction En¬ 
gineers) was instructed on December 17, 1947 to proceed 
with plans and specifications for the construction of the 
Detroit station, WDLT. The Austin Company acknowl¬ 
edged receipt of such instructions in a letter dated Decem¬ 
ber 17,1947. Thereafter, an agreement between the Austin 
Company and American Broadcasting Company dated 
January 23, 1948, covering the construction of television 
station WDLT, was executed. 

Radio Corporation of America has been instructed to 
deliver the transmitter for Station WDLT on June 1,1948. 
The contract between RCA and American Broadcasting 
Company covering the furnishing of this television trans¬ 
mitter consists of RCA proposal T-8034 dated July 24, 
1946, and letter of acceptance from American Broadcasting 
Company to RCA dated August 20, 1946. With its letter 
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of acceptance American Broadcasting Company sent to 
RCA a down payment of $17,159. 

Also submitted with the amendment are: 

783 Copy of letter dated November 28, 1947 from 
RCA to American Broadcasting Company, inquiring 
about the date on which ABC would be ready to accept 
delivery of the television transmitter ordered for Detroit; 

Copy of letter dated December 15, 1947 from American 
Broadcasting Company to Radio Corporation of America, 
requesting more definite information as to the shipment 
of the equipment; 

Copy of letter dated January 8, ,1948 from RCA to 
American Broadcasting Company, referring to a meeting 
in Camden on January 6,1948 at which time the matter of 
delivery was discussed and stating that it woud be pos¬ 
sible to deliver the television transmitter by June, 1948; 

Copy of letter dated January 22, 1948 from ABC to 
Radio Corporation of America, requesting RCA to take 
the necessary steps required to assure that delivery of the 
two transmitters under order by ABC would be made by 
RCA to ABC in Detroit and Chicago prior to June 1,1948. 

As a further result of the recommendation by Messrs. 
Noble and Hinckley in December, 1947, the Board of Direc¬ 
tors of American Broadcasting Company ratified the action 
taken by the officers of the Company to place the Com¬ 
pany’s television stations in Detroit and other cities in 
operation at the earliest possible dates in a meeting held 
on January 23, 1948. A copy of the resolution adopted 
at said meeting of January 23, 1948 is submitted with the 
amendment filed this same date. Also submitted with the 
amendment is a copy of the estimated cost of purchase 
and installation of capital equipment required for the con¬ 
struction of Station WDLT and Station WXYZ-FM total¬ 
ling $554,224 on which the resolution of January 23, 1948 
was based. 

On September 1, 1944, the Board of Directors of King- 
Trendle Broadcasting Corporation adopted a resolution 
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authorizing the President to set aside the amount of $200,- i 
000 for television station construction; copy of the resolu- ! 

tion is submitted with the amendment. 

784 An itemization of the actual out-of-pocket expen-! 

ditures made by ABC and King-Trendle Broadcast- j 
ing Corporation for capital equipment in connection with 
the construction of the television station at Detroit is sub- j 
mitted with the amendment. It shows total expenditures to 
date of $51,285.86. The itemization contains only actual 
cash expenditures in connection with the Company’s De¬ 
troit television station and does not include any allocation | 
of the volume of time spent by the Company’s executives! 
and other personnel on the project. 

Following is a brief chronological statement of actions! 
taken by the American Broadcasting Company with re¬ 
spect to construction of television station WDLT: 

5-17-46 Conference concerning availability of Macca¬ 
bees Building; found unavailable because of lease to Inter-; 
national Detrola Corporation. Discussed construction of 
500 ft. tower on downtown lot under option to King-Tren- 
dle. Tower found unsuitable because of zoning, icing con¬ 
ditions, small plot, poor efficiency; option dropped. 

7- 17-46 Commission approved transfer of cotnrol of 

King-Trendle to ABC. j 

8- 12-46 Frank Marx, ABC Director of General Engi¬ 
neering, made trip to Detroit and carried out airplane sur4 
vey over city to determine suitable site. 

8- 20-46 ABC signed contract with RCA for complete 
television equipment including transmitter and antenna. 

9- 16-46 ABC advised of availability of Barium Tower 
in Detroit. Investigation proved tower too low and subject 
to severe shadows from surrounding buildings. 

10- 2846 Blaw-Knox completed study requested some 
months previous on strength of WXYZ AM towers to supj- 
port television antenna. Report unfavorable. 

11- 26-46—Stroh Building in Detroit studied; same con¬ 
ditions prevailed as Barium Tower. 


! 
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11-1-46 to 12-31-46 Studies and plans carried on 
for television studio in carriage house adjacent to 
WXYZ AM studios. 

11- 1-46 Hartensteine-Zane, Construction Engineers, 
commenced study on WXYZ AM towers. 

12- 16-46 Hartensteine-Zane report completed and con¬ 
current with Blaw-Knox. 

12-17-46 ABC notified of availability of Maccabees 
Building. Option authorized same day and plans started. 

1217-46 to 2-5-47 Plans and studies carried on for in- 
stallaion of television transmitter on Maccabees Building 
and studios on top floor. 

I- 16-47 BCA delivered field equipment under Detroit 
television contract. 

3- 11-47 Application for modification of television Con¬ 
struction Permit to reflect proposed use of Maccabees 
Building. 

4- 10-47 F. C. C- granted modification of Construction 
Permit. 

5- 5-47 ABC engineers visited BCA to determine avail¬ 
ability Channel 7 transmitter. Advised expected delivery 
date around January 1948. 

6- 6-47 Communications with CAA regarding tower 
clearance on roof of Maccabees Building. 

7- 31-47 Lease executed for use of Maccabees Building 
space for WDLT. 

II- 10-47 Application for additional time to construct 
Detroit television station. 

11- 28-47 Advised by letter from BCA that Channel 7 
transmitter available early part of 1948. ABC’s accept¬ 
ance requested. 

12- 17-47 Advised Austin Company, construction engi¬ 
neers, to proceed with plans and specifications and con¬ 
struction of Detroit television plant. 

Dec. 1947 Engaged Chief Television Engineer, formerly 
employed by Bell Laboratories, to supervise installation of 
proposed television station. Interim FM operation com- 
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787 FCC 48-470 17160-2/48 

BEFOBE TEDS 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

' Docket No. 8757 

' File No. BMPCT-135 

In re Application of 

King-Trendle Broadcasting Corporation, 

Detroit, Michigan 

For extension of completion date for construction permit 

for television broadcast station WDLT, Detroit, Mich. 

Order 

At a session of the Federal Commuincations Commission 
held at its offices in Washington, D. C., on the 12th day of 
February, 1948; 

The Commission having under consideration the above- 
entitled application (File No. BMPCT-135) of the King- 
Trendle Broadcasting Corporation requesting that the com¬ 
pletion date of its construction permit for a television sta¬ 
tion at Detroit, Michigan be extended from December 10, 
1947 to June 10, 1948, and also having under consideration 
(1) applicant’s proposed amendment to application 
BMPCT-135, (2) its Petition for Leave to Amend, and (3) 
its Petition to Reconsider and Grant application without 
hearing; 

It Appearing, That the documents submitted with the 
proposed amendment show that the applicant has exercised 
reasonable diligence in proceeding with the construction of 
the proposed station for Detroit, Michigan, and that, it has 
taken all steps necessary for advancing the construction of 
the proposed station as speedily as possible; 

It is Ordered, That applicant’s Petition for Leave to 
Amend Be, and it is Hereby Granted, and that said amend- 


ment submitted with said petition Be, and it is Hereby 
Accepted; and 

It is Further Ordered, That the applicant’s petition to 
Reconsider and Grant without Hearing its application for 
extension of completion date of its Detroit television sta¬ 
tion to June 10, 1948, Be, and it is Hereby, Granted, and 
said application is Hereby Granted and removed from the 
hearing docket. 

Federal Communications Commission 
T. J. Slowtb 

[Seal] Secretary 

789 FCC 48-450 15830 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

In re Applications of 
Docket No. 7279 
File No. BPCT-50 
United Detroit Theatres Corporation, Detroit, Michigan j 

Docket No. 8648 j 

File No. BPCT-212 

WJR, The Goodwill Station, Inc., Detroit, Michigan 

Docket No. 8554 
File No. BMPCT-80 

The Fort Industry Company, Detroit, Michigan 

For Modification of Construction Permit for Detroit, 

Michigan 

Memorandum Opinion and Order | 

The Commission has under consideration a “Petition 
for Special Relief” filed January 14, 1948, by the United | 
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Detroit Theatres Corporation, one of the above-named ap¬ 
plicants, which requests that applications pending for ex¬ 
tension of completion dates filed by holders of construction 
permits for television stations at Detroit, Michigan, who 
have not substantially completed construction, be desig¬ 
nated for consolidated hearing with the other applications 
pending for unassigned channels allocated to the Detroit, 
Michigan metropolitan district 

Under Section 3.606 of the Commission’s Rules and Reg¬ 
ulations there are four television channels allocated to the 
Detroit, Michigan metropolitan district. The Commission 
has authorized three Detroit stations. Thus, there remain 
one unassigned channels. Including application of peti¬ 
tioner, there are pending three applications for the one 
unassigned Detroit channels. These applications have been 
designated for hearing in a consolidated proceeding. One 
of the construction permit holders, namely, King-Trendle 
Broadcasting Corporation has pending an application (File 
No. BMPCT-1353) for extension of time to complete con¬ 
struction. Petitioner contends that there has been delay 
on the part of the holders of construction permits for De¬ 
troit stations, and that a grant without hearing of an ap¬ 
plication to extend completion date filed by any one of 
these construction permit holders is contrary to Section 
319(b) of the Communications Act, as amended, and tanta¬ 
mount to denial of due process of law with respect to the 
petitioner’s pending application for a Detroit station and 
other applicants similarly situated—-citing the decision of 
the U. S. Supreme Court in the case of Ashhacker Radio 
Company v. FCC 326 U. S. 327, 333. 

In brief, the petitioner’s position is, that the King-Tren¬ 
dle application for extension of time to complete construc¬ 
tion should be heard with the other pending applications 
for construction permits for Detroit stations which 
790 were designated for hearing in a consolidated pro¬ 
ceeding on November 4,1947. The Commission feels 
that an application for extension of time in which to com- 


plete construction under an authorized construction permit 
is not similar to an application for a new construction per¬ 
mit and for this reason the Ashbacker decision does not 
apply. In other words, the Commission’s action in extend¬ 
ing completion date is not comparable to granting a new 
application for a construction permit, and the petitioner 
herein cannot claim that all the applicants having applica¬ 
tions pending for Detroit stations are entitled to a com¬ 
parative hearing with the King-Trendle application for 
extension of time to complete construction. (Cf. “Memo¬ 
randum and Order” of the Commission In re Application 
of Bremer Broadcasting Corporation, File No. BMPH- 
261, released November 4, 1947.) 

Accordingly, it is Ordered, this 20th day of February, 
; 1948, that the petition of the United Detroit Theatres 
Corporation Be, and it is Hereby, Denied. 

Federal Communications Commission 
T. J. Slowie 

[Seal] Secretary 

791 FCC-48-638 18139-2/48 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D. O. 

In re Applications of 

Docket No. 8557 
File No. BPCT-140 

New England Theatres, Inc., Boston, Massachusetts 

Docket No. 8630 
File No. BPCT-203 

Boston Metropolitan Television Company 

Boston, Massachusetts 

Doeket No. 8631 
File No. BPCT-210 

New England Television Company, Inc. 

Boston, Massachusetts 


62 


Docket No. 8651 

i File No. BPCT-219 

Massachusetts Broadcasting Corporation 
Boston, Massachusetts 

Docket No. 8738 
File No. BPCT-247 

Columbia Broadcasting System, Inc. 

Boston, Massachusetts 

! Docket No. 8739 

; File No. BPCT-248 

Matheson Radio Company, Inc., Boston, Massachusetts 

Docket No. 8740 
File No. BPCT-249 

E. Anthony & Sons, Inc., Boston, Massachusetts 

' Docket No. 8737 

1 File No. BPCT-223 

Cherry & Webb Broadcasting Company 
Providence, Rhode Island 

! Docket No. 8741 

File No. BMPCT-141 

The Yankee Network, Inc., Boston, Massachusetts 

Docket No. 7281 

i File No. B5-PCT-22 

Don Lee Broadcasting System, San Francisco, California 

Docket No. 8745 
File No. BPCT-225 

S. H. Patterson, San Francisco, California 

Docket No. 8746 
File No. BPCT-235 
Know, Inc., Oakland, California 

Docket No. 7283 

< File No. B5-PCT-151 

Television Productions, Inc., San Francisco, California 
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Docket No. 8556 
File No. B3-PCT-94 
Interstate Circuit, Inc., Dallas, Texas 

Docket No. 8748 
File No. BPCT-238 
Texas Television, Dallas, Texas 

Docket No. 8749 
File No. BPCT-240 

A. H. Belo Corporation, Dellas, Texas 

Docket No. 8750 
File No. BPCT-265 
Variety Broadcasting Company, Inc., Dallas, Texas 

Docket No. 7293 
File No. 32-PCT-161 

Alie n B. Dumont Laboratories, Inc., Cleveland, Ohio 

Docket No. 8650 
File No. BPCT-216 

United Broadcasting Company, Cleveland, Ohio 

Docket No. 8649 
File No. BPCT-214 

The WGAB. Broadcasting Company, Cleveland, Ohio 

Docket No. 8742 
File No. BPCT-250 
WJW, Inc., Cleveland, Ohio 

Docket No. 8773 
File No. BPCT-279 

Cleveland Broadcasting, Inc., Cleveland, Ohio 

Docket No. 7279 j 

File No. B2-PCT-50 | 

United Detroit Theatres Corporation, Detroit, Michigan 

Docket No. 8648 
File No. BPCT-212 

WJB, The Goodwill Station, Inc., Detroit, Michigan j 




Docket No. 8554 
File No. BMPCT-80 

The Fort Industry Company, Detroit, Michigan 

Docket No. 8655 
File No. B2-PCT-163 

Allen B. Dumont Laboratories, Inc., Cincinnati, Ohio 
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Order 


At a session of the Federal Communications Commission 
held at its offices in Washington, D. C. on the 26th day of 
February, 1948. 

It is Ordered, That the hearing heretofore scheduled to 
begin on March 1, 1948, at Washington, D. C., on Issues 5 
and 6 in the notices designating the above-entitled appli¬ 
cations for hearing, is hereby postponed to May 10, 1948, 
at Washington, D. C., and, 

' It is Further Ordered, That hearings be held on the 
issues other than Issues Nos. 5 and 6 contained in the or¬ 
ders designating the above applications for hearing in the 
following cities on the dates indicated: 

(a) In Deroit, Michigan, on March 15 to 17, 1948, on the 
applications in Docket Nos. 7279, 8648 and 8554. 

(b) In Cleveland, Ohio, on March 18 to 24, 1948, on the 
applications in Docket Nos. 7293, 8650, 8649, 7298 and 8773. 

(c) In San Francisco, California, on April 5 to 9,1948, on 
the applications in Docket Nos. 7281, 8745, 8746 and 7283. 

(d) In Dallas, Texas, on April 13 to 16, 1948, on the ap¬ 
plications in Docket Nos. 8556, 8748, 8749 and 8750. 

(e) In Boston, Massachusetts, on April 26 to May 7, 
1948, on the applications in Docket Nos. 8557, 8630, 8631, 
8651, 8738, 8739, 8740, 8737 and 8741. 

Federal Communications Commission 
T. J. Slowie 

[Seal] Secretary 
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Federal Communication Commission 
Mar 2 1948 

BEFORE IBS 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

In re Application of 

King-Trendle Broadcasting Corporation 

For extension of completion date under Construction 
Permit No. BPCT-45. (BMPCT-135.) 

Petition for Rehearing 

Comes now United Detroit Theatres Corporation, appli¬ 
cant for a new commercial television broadcast station in! 
Detroit, Michigan, and pursuant to Section 405 of the Com¬ 
munications Act of 1934, as amended, petitions the Commis¬ 
sion for rehearing of the action taken on February 12,1948, 
reconsidering the action taken by it on January 30, 1948, 
and granting without notice or hearing to petitioner the 
application of King-Trendle Broadcasting Corporation foir 
an extension of time to complete construction of a television 
broadcast station under construction permit No. BMPCT- 
135 BPCT-45. In support thereof, petitioner shows as fol¬ 
lows : i 

I 

I 

1. Petitioner is and since April 15,1946, has been an ap¬ 

plicant for a commercial television broadcast station con¬ 
struction permit in the Detroit, Michigan area. Under the 
Commission’s plan of allocation there are available for as¬ 
signment in said area only four commercial television chan¬ 
nels, namely, Nos. 2, 4, 5 and 7. j 

2. Since the filing of petitioner’s application on April 1$, 
1946, the Commission has made grants without hearing oh 
the dates indicated to the following applicants for commer¬ 
cial television broadcast stations in the Detroit area: Eve¬ 
ning News Association, July 1, 1946; King-Trendle Broad¬ 
casting Corporation, July 11,1946, and The Fort Industries 
Company, March 20, 1947. In addition to petitioner’s ap¬ 
plication, there is now pending before the Commission an 
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additional application requesting the initial use of com¬ 
mercial television broadcast facilities in the Detroit area, 
namely, that of WJR, The Good Will Station, Inc., 
795 for construction permit, filed November 5,1947. Be¬ 
cause the number of applications requesting the use 
of commercial television broadcast facilities in the Detroit 
area exceed the number of channels available for assign¬ 
ment to that area, the Commission, on November 21, 1947, 
designated for consolidated hearing the application of peti¬ 
tioner and that of WJR, The Good Will Station, Inc., both 
for initial authorizations and that of The Fort Industries 
Company for a modification of the construction permit 
granted it on March 20,1947. The date now fixed for said 
hearing is March 15,1948. 

3. Confronted with the necessity for a competitive hear¬ 
ing, notwithstanding the fact that its application had been 
pending before the Commission at all times hereinabove 
referred to, petitioner on January 14, 1948, filed with the 
Co mmi ssion its *‘Petition for Special Relief ” in which ref¬ 
erence was made to the foregoing facts and the Commis¬ 
sion was requested: 

(a) To reexamine the status of existing television con¬ 
struction permits in the Detroit area; 

(b) To designate for hearing, together with pending ap¬ 
plications for initial construction in said area, applications 
for extension of completion date filed by the holders of con¬ 
struction permits who have not substantially completed 
construction pursuant thereto; and 

(c) To take such further action as may be necessary to 
insure that parties now holding such permits who have not 
proceeded with construction in good faith under the re¬ 
quirements of the Statute may not he permitted to prevent 
the granting of pending applications for initial authoriza¬ 
tion on behalf of those who demonstrate their willingness to 
thus proceed. 

On the 29th day of January 1948, WJR, The Good Will Sta¬ 
tion, Inc., the other applicant for initial authorization, filed 
with the Commission a petition concurring in this request 
for special relief. 
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4. On November 12, 1947, King-Trendle Broadcasting 
Corporation not having substantially completed construc¬ 
tion pursuant to the permit granted it on July 11, 1946 

(BPCT-45) and subsequent extensions thereof, filed j 
796 an application with the Commission requesting a 
still further extension of time within which to com- I 

i 

plete construction pursuant to said permit. Said applica- i 
tion wholly failed to allege or demonstrate that King-Tren- j 
die had been prevented from complying with the said per- j 
mit “by causes not under the control of grantee” as re¬ 
quired by Section 319(a) of the Act and wholly failed to 
make a specific and detailed showing with respect thereto as j 
required by Section 3.615(b) of the Commission’s Regula¬ 
tions. On January 30, 1948, the Commission considered j 
said application and designated the same for hearing. j 

5. On February 12,1948, notwithstanding the facts afore- j 
said, and without notice to petitioner or other parties to the [ 
consolidated hearing referred to in paragraph 2 hereof, j 
The Commission reconsidered its action of January 30, j 
1948, and granted the application of King-Trendle Broad- j 
casting Corporation for a further extension of time within j 
which to complete construction under the terms of its said j 
construction permit. 

6. Petitioner is informed and upon information and be-1 
lief alleges that if given an opportunity to participate in a j 
public hearing under appropriate issues, it will be able to! 
demonstrate: 


(a) That the failure of King-Trendle Broadcasting Cor-! 
poration to complete the construction of the commercial 
television broadcast station authorized by the Commission’^ 
action of July 11, 1946, pursuant to permit No. BPCT-45 
and subsequent extensions thereof, has not been occasioned! 
by causes not under the control of King-Trendle Broads 
casting Corporation as grantee; and 

(b) That the use which petitioner proposes of the facility 
in question will better serve the public interest than that 
originally or now proposed by King-Trendle Broadcasting 
Corporation. 


i 
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7. The Commission’s action of February 12,1948, consti¬ 
tutes a legal wrong and adversely affects and aggrieves 
petitioner for each of the following reasons: 

(a) Said action is contrary to the express provisions of 
Section 319(b) of the Communications Act and the Com¬ 
mission’s Regulations relating thereto; 

797 (b) Said action was based upon allegations and 

representations insufficient in fact or in law to sus¬ 
tain it and is in a legal sense, arbitrary and capricious. 

(c) Said action assumes a status for King-Trendle 
Broadcasting Corporation as an original grantee which is 
contrary to the terms of Section 319(b) of the Act and 
which is without factual support. 

(d) Said action deprives petitioner of an opportunity to 
demonstrate by evidence and argument that its use of one 
of the four channels assigned to the Detroit area for com¬ 
mercial television broadcast stations will better serve the 
public interest than that of King-Trendle Broadcasting 
Corporation. 

(e) Said action renders impossible a proper competitive 
showing for the limited number of such channels available 
for use in the Detroit area and therefore renders impossible 
the determination which the Commission is, by law, re¬ 
quired to mate. 

(f) Said action places a premium on inaction and non- 
compliance with the Act and the Commission’s Regulations 
made pursuant thereto and effects a discrimination against 
petitioner and others who desire to demonstrate by public 
hearing their ability and willingness to make prompt and 
proper use of the facility in question. 

(g) Said action substitutes the private interest of King- 
Trendle Broadcasting Corporation .'(undemonstrated but 
assumed) for the public interest as required by law. 

(h) Said application is violative of both the letter and 
spirit of the rule announced by the Supreme Court of the 
United States in the case of Ashbacher Radio Corporation 
v. F. C. C., 326 U. S. 327. 


(i) Said action is violative of both the letter and spirit 
of the Commission’s procedural regulations covering the 
handling of conflicting or related applications (see Sections j 
1.193 and 1.194 of the Commission’s Regulations). 

798 Wherefore, petitioner prays: 

1. That the Commission reconsider and vacate its ; 
action of February 12, 1948, granting the application of ! 
King-Trendle Broadcasting Corporation for extension of 
its construction permit No. BPCT-45. ! 

2. That it designate said application for hearing upon 
such issues as may be appropriate to determine why, for 
the period of July 11, 1946, to date, King-Trendle Broad¬ 
casting Corporation has been unable or unwilling to comply j 
with the terms of said construction permit. 

3. That it designate said application for hearing together j 
with those now scheduled on March 15,1948, upon the com-| 
petitive issues now prescribed for said hearing namely: j 

(a) To determine the legal, technical, financial and 

other qualifications of the applicants to construct and op-! 
erate the proposed stations; I 

(b) To obtain full information with respect to the nature 
and character of the proposed program service; 

(c) To determine the areas and populations which may 
be expected to receive service from the proposed stations;! 

(d) To determine, on a comparative basis, which, if any, 
of the applications in this consolidated proceeding should 
be granted. 

Respectfully submitted, 

Hogan & Hartson 
By D. M. Patrick 

Attorneys for United Detroit 
Theatres Corporation 


March 2,1948 
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836 Federal Communication Commission Mar 19 1948 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

1 File No. BMPCT-135 

In re Application of 

King-Trendle Broadcasting Corporation 
For Additional Time to Construct Radio Station 

Opposition to Petition for Rehearing 

King-Trendle Broadcasting Corporation opposes the pe¬ 
tition for rehearing filed by United Detroit Theatres Cor¬ 
poration on March 2, 1948, asking that the Commission re¬ 
consider its action of February 12, 1948, granting the ap¬ 
plication of King-Trendle for extension of time within 
which to complete construction of its television station, and 
in opposition states that (1) the Commission acted prop¬ 
erly in granting the application for extension of time; (2) 
United Detroit Theatres Corporation is not a person ag¬ 
grieved or whose interests are adversely affected within the 
meaning of Section 405 of the Communications Act and 
Section 1.390(a) of the Commission’s Rules, and, therefore, 
has no standing to petition for rehearing [cf. In re L. J. 
Duncan, et al., d/b/a Valley Broadcasting Co. ( WDAK ), 
10 FCC 134 (1943)]; and, (3) the Commission has hereto¬ 
fore considered and denied the relief requested in the peti¬ 
tion [cf. Memorandum Opinion and Order In re Applica¬ 
tions of United Detroit Theatres Corporation, et al., 
Dockets No. 7279, et al., decided February 20, 1948.] 

Respectfully submitted, 

King-Trendle Broadcasting Corporation 
By /s/ Joseph A. McDonald 
By /s/ Andrew Gr. Haley 

James A. McEjenna, Jr. 

Charles E. Thompson 
Its Attorneys Miss Jehl 


March 19,1948. 
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FCC 48-1411 

20600 I 


BEFORB 1* h k 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 


Docket No. 8757 
File No. BMPCT-135 

In re Application of 

Kjng-Trendle Broadcasting Corporation 
Detroit, Micliigan 


I 

| 

i 

| 


i 


For Extension of Completion Date for Construction Per- \ 
mit for Television Broadcast Station WDLT, Detroit, | 
Micliigan. 

Order j 


At a session of the Federal Communication Commission j 
held at its offices in Washington, D. C., on the 6th day of 
May, 1948; j 

The Commission having under consideration a petition! 
filed March 2,1948 by the Detroit Theatres Corporation re-! 
questing reconsideration of the action taken by the Com-! 
mission on February 12, 1948, i.e., granting the Petitions! 
of the Fling Trendle Broadcasting Corporation to amend | 
its above entitled application for extension of time to com-1 
plete construction of its television broadcast station WDLT | 
at Detroit, Michigan, and to remove said application fromj 
the hearing docket and to grant the same; 

Whereas, On November 8, 1948, the Kang Trendle Broad-j 
casting Corporation filed its above application for exten-j 
sion of completion date of its television broadcast station! 
WDLT from December 10,1947, to June 10, 1948; 

Whereas, On January 14,1948, the petitioner herein file<3j 
a “Petition for Special Relief” requesting that all appli¬ 
cations pending for extension of completion dates filed by 
holders of construction permits for television stations at 
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Detroit, Michigan, who had not substantially completed 
construction, he designated for consolidated hearing with 
other pending applications (Docket Nos. 7279, 8648 and 
8554) for unassigned channels allocated to the Detroit, 
Michigan metropolitan district, the petitioner contending 
that there had been delay on the part of the holders for con¬ 
struction permits for Detroit stations, and that a grant 
without hearing of an application to extend completion date 
by any one of these construction permit holders was con¬ 
trary to Section 319(b) of the Communications Act, as 
amended, and tantamount to denial of due process of law 
with respect to the petitioner, and other applicants having 
pending applications for Detroit stations citing the deci¬ 
sion of the U. S. Supreme Court in the case of Ashhacker 
Radio Company vs. FCC 326 U. S. 327, 333; 

Whereas, On January 30, 1948, the Commission desig¬ 
nated for hearing the King Trendle application for exten¬ 
sion of completion date of television broadcast station 
WDLT to determine whether the King Trendle Broadcast¬ 
ing Corporation had been diligent in proceeding with the 
construction of its television station at Detroit, Michigan, 
and whether it would be in the public interest to grant its 
application for extension of completion date. 

913 Whereas, on February 12, 1948, the Commission 
issued its order, to which this petitioner complains, 
which removed the above application of the King Trendle 
Broadcasting Corporation from the hearing docket and 
granted the same, primarily on the ground that the docu¬ 
ments submitted with the proposed amendment to the ap¬ 
plication showed that the applicant had exercised reason¬ 
able diligence in proceeding with the construction of its 
Detroit station, and that said applicant had taken all steps 
necessary for advancing construction of the station as 
speedily as possible; 

Whereas, On February 20,1948 the Commission adopted 
a memorandum opinion and order denying the above “Pe- 
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tition for Special Relief’’ filed January 14, 1948, stating 
in part as follows: 

“The Commission feels that an application for extension j 
of time in which to complete construction under an author- j 
ized construction permit is not similar to an application for j 
a new construction permit and for this reason the Ash- 
backer decision does not apply. In other words, the Com¬ 
mission’s action in extending completion date is not com¬ 
parable to granting a new application for a construction 
permit, and the petitioner herein cannot claim that all the 
applicants having applications pending for Detroit sta¬ 
tions are entitled to a comparative hearing with the King- j 
Trendle application for extension of time to complete con- 
struction. (Cf. “Memorandum and Order” of the Com- j 
mission In re Application of Bremer Broadcasting Cor- ! 
poration, File No. BMPH-261, released November 4,1947.) ” 

i 

It Appearing, That the reasons advanced by the peti- j 
tioner herein for reconsideration of the Commission’s ac¬ 
tion taken on February 12,1948, do not differ from the rea- j 
sons set forth in the “Petition for Special Relief” filed by 
the same petitioner on January 1,1948, and denied on Feb- j 
ruary 20,1948; 

i 

It Further Appearing, That the action of the Commis- i 
sion in granting the application, File No. BMPCT-135 of 
the King Trendle Broadcasting Corporation and removing 
the same from the hearing docket was fully within Section 
3.615 of its Rules and Regulations and 319(b) of the Com- j 
munications Act, as amended; 

It Is Ordered, That the petition for rehearing filed on 
March 2, 1948, by the Detroit Theatres Corporation Be, 
and Is Hereby, Denied. 

By the Commission 

i 

T. J. Slowie 
[Seal] Secretary 

• •••••••••I 


! 

i 

i 

i 

i 
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979 FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON 25 , D. C. 

Public Notice 21371 May 7, 1948. 


Report No. 1277—FM & TV Broadcast Actions 


The Commission en banc took the following actions on 
May 6: 


“The Dome Co.” 
Ste. Genevieve, Mo. 


FM CONDITIONAL GRANTS 

Authorized conditional grant for Class B 
station; proposed channel No. 254 (98.7 
mcs). (BPH-1422), subject to further re¬ 
view and approval of engineering details. 


Service Broadcasting, Inc. Authorized conditional grant for Class B 

Anderson, Ind. station, and adopted on Order revising 

tentative allocation plan to include Chan¬ 
nel No. 289 (105.7 mcs), allocating it to 
Ste. Genevieve, for proposed assignment 
to this applicant; subject to further re¬ 
view and approval of engineering detail 
(BPH-1406). 


FM CONSTRUCTION PERMITS GRANTED 


Haw B; Freq. 101.9 Mcs. (ChannelWSYO Southeastern B/cg Co. Inc. 
270) ; 3.6 KW; 680 ft. (BPH-1355). Sylacauga, Ala. 

Class B; 96.1 mcs. (Channel 241); 6.2KLCN-FM Harold L. Sudbury, 
EW; 350 ft. (BPH-1359). Blytheville, Ark. 

Class B; 106.5 mcs. (Channel 204); 14WFML Washington Radio, Inc. 
KW; 320 ft- (BPH-1326). Washington, Ind. 

Class B; 98.7 mcs. (Channel 254); 22WHOP-FM Hopkinsville, B/cg Co. 
KW; 210 ft. (BPH-455). Inc. Hopkinsville, Ky. 

Class B; 101.5 mcs. (Channel 268); 3.9WCMA-WM The Corinth B/cg Co. 
KW; 230 ft. (BPH-1354). Inc., Corinth, Miss. 

Class B; 99.7 mcs. (Channel 259); 13.2KDRO-FM Milton J. Hinlein, 

KW; 390 ft. (BPH-1360). Sedalia, Mo. 

Class B; 92.3 mcs. (Channel 222); 64KVNJ-FM Northwest B/cg Co. 
KW; 340 ft. (BPH-989). Fargo, N. Dak. 

Class B; 93.7 mcs. (Channel 229); 9.3WFRB-FM Richard H. Balch, 

KW; 290 ft (BPH-1222). Utica, N. Y. 

Class A; 94.3 mcs. (Channel 232); 1WIFM Radio New Rochelle, Inc. 
!KW; 150 ft (BPH-1172). New Rochelle, N. Y. 

Class B; 103.3 mcs. (Channel 277); 41WCAV-FM Cavalier B/cg Corp. 
KW; 280 ft (BPH-1249). Norfolk, Va. 

Class A; 95.3 mcs (Channel 237); 190WAUX-FM WAUK B/cg Co. 
watts; 190 ft (BPH-1356) Waukesha, Wis. 
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The following were authorized construction permits in lieu of previous 
conditions: 


WXHB Harvey Radio Labs. Inc. 
Cambridge, Mass. 

WENY-FM Elmira Star-Gazette, 
Inc., Elmira, X. Y. 


Class B; 96.9 mcs. (Channel 245); 20 
KW; 440 ft. (BMPH-1708). 

Class B; 106.9 mcs. (Channel 295); 5.1 
KW; 650 ft. (BMPH-1652). 


NON-COMMERCIAL EDUCATIONAL FM 


Veterans Vocational School, 
Troy, N. Y. 


Authorized assignment of Channel 217 
(91.3 mcs), to this applicant, in lieu of 
previous assigned Channel 211 (BPED- 
92) 


COMMERCIAL TELEVISION 


WTTG Allen B. DuMont Labs. 

Inc^ Washington, D. C. 


Detroit Treatres Corp., Detroit, 
Mich. 


W6XAO Don Lee B/cg System, 


Los Angeles, 


eg oj 
, Cal. 


Adopted on Order granting petition to 
remove from the hearing dockets and dis¬ 
miss applications (BMPCT-138 and 
BLCT-12; Dockets 8706-07), for exten¬ 
sion of completion date of CP and li¬ 
cense; granted application (BMPCT- 
199), for Med. of CP to change trans¬ 
mitter site location, and make chang es in 
effective r adia ted power to Vis. 17.9 KW, 
Aur. 10.8 KW, and antenna changes, and 
extended completion date for a period of 
6 months; conditions. 

Adopted on Order denying petition for 
reconsideration of Commission's action 
on February 12, 1948, which granted 
petitions of King Trendle B/cg Corp. 
to amend its application (BMPCT-135- 
Doc. 8757), for extension of time to com¬ 
plete construction of its TV station 
WDLT, Detroit. 

Granted Special Temporary Authority 
for a period of 90 days, to operate Ex¬ 
perimental TV station on a commercial 
basis: conditions. 



919 Federal Communications Commission Jun 7 1948 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

Docket No. 8757 
File No. BMPCT-135 
In re Application of: 

King-Trendle Broadcasting Corporation 

For Extension of Completion Date under Construction 
Permit No. BPCT-45 (BMPCT-135) 

Petition to Vacate Order of May 6, 1948, and Adopt New 
Order Effective as of Date of Action Taken 

Comes now United Detroit Theatres Corporation, peti¬ 
tioner herein, and requests the Commission to vacate its 
order of May 6,1948, adopted in the above-entitled matter 
and to issue a new order effective on the date of issue, for 
the reasons hereinafter stated: 

L On March 2, 1948, petitioner filed its Petition for Re- 
Hearing directed against the grant by the Commission of 
the application for extension of completion date of the con¬ 
struction permit issued to King-Trendle Broadcasting Cor¬ 
poration for Station W LDT, Detroit, Michigan. Petitioner 
is now informed that at a meeting held by the Federal Com¬ 
munications Commission on May 6, 1948, the aforesaid pe¬ 
tition was denied. Petitioner was not and has not at any 
time been notified by the Commission of the aforesaid ac¬ 
tion of May 6, 1948. Actually, petitioner did not become 
aware of the fact of said action until June 4, 1948, when 
informal inquiry was made of Commission personnel to 
determine the status of its aforesaid petition. 

2. Petitioner alleges that it received no notice, formal or 
otherwise, with respect to the aforesaid action of May 6, 
1948. Such notice is mandatory under the provisions of 
Section 6 (d) of the Administrative Procedure Act of June 


11, 1946, and Section 1.729 of the Commission’s Rnles and 
Regulations. Upon information and belief, petitioner al¬ 
leges that the various departments of the Commission hav-j 
ing responsibility in such matters will verify the fact thatj 
notice of the aforesaid action of May 6, 1948, although! 
transmitted to respondent and its attorney, was not and has | 
never been transmitted to petitioner. 

3. Failure to receive notice of the aforesaid action has 
wrongfully deprived petitioner of the opportunity to 
920 pursue its remedies following such denial, all with¬ 
out fault or neglect of any kind upon its part. 
Wherefore, the premises considered, petitioner respect¬ 
fully prays that the Commission vacate the aforesaid order 
of May 6, 1948, and issue a new order effective as of the 
date of the new action taken, so that petitioner may pursue, 
its remedies if it so desires. 

Respectfully submitted, 

Hogah & Habtson 

By D. M. Patrick 

I 

Attorneys for United Detroit 
Theatres 

810 Colorado Building 
Washington, D. C. 

June 7,1948. 

• . • * ...... 
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925 Federal Communication Commission Jun 17 1948 

BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

' Docket No. 8757 

File No. BMPCT-135 

In re Application of 

King-Trendle Broadcasting Corporation 

For Extension of Completion Date under Construction 
Permit No. BPCT-45 (BMPCT-135) 

Motion to Dismiss Petition to Vacate Order of May 6, 1948, 
and Adopt New Order Effective as of Date of Action 
Taken 

King-Trendle Broadcasting Corporation moves to dis¬ 
miss the petition, filed June 7, 1948, by United Detroit 
Theatres Corporation, asking the Commission to vacate its 
order of May 6,1948 in the above matter and to issue a new 
order effective on the date of issue. 

In support thereof, it is respectfully shown: 

1. On February 12,1948 (announced February 13,1948), 
the Commission granted the application of King-Trendle 
Broadcasting Corporation for extension of time within 
which to complete the construction of WXYZ-TV (formerly 
WDLT), Detroit, Michigan. Thereafter, on March 2, 1948, 
United Detroit Theatres Corporation, applicant for a new 
television station in Detroit, petitioned for rehearing of 
the Commission’s February 12, 1948 action granting the 

WXYZ-TV application for extension. On March 19, 

926 1948, King-Trendle Broadcasting Corporation filed 
an opposition to the petition for the rehearing. 

2. At an en banc meeting of the Commission on May 6, 
1948, the Commission denied the aforesaid petition. Public 
announcement of the Commission’s action was given in its 
public notice of May 7, 1948 (Mimeo 21371), reading as 
follows: 
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“Detroit Theatres Corp. Detroit, Michigan 

Adopted an Order denying petition for reconsideration j 
of Commission’s action on February 12, 1948, which 
granted petitions of King Trendle B/cg Corp. to amend its 
application (BMPCT-135-Doc. 8757), for extension of time | 
to complete construction of its TV station WDLT, Detroit.” 

3. United Detroit Theatres Corporation contends that it 
did not receive notice of the Commission’s action of May 
6, 1948, and that its failure to receive notice has deprived j 
it of the opportunity to pursue its remedies following the j 
denial of the petition for rehearing, i.e., apparently, to file j 
an appeal under Section 402 of the Communications Act. 

4. Section 402(c) of the Act provides: 

“Unless a later date is specified by the Commission as 
part of its decision, the decision complained of shall be con- j 
sidered to be effective as of the date on which public an- j 
nouncement of the decision is made at the office of the Com- j 
mission in the city of Washington.” ! 

The Commission’s public notice of May 7, 1948, above 
quoted, is the “public announcement” referred to in Sec¬ 
tion 402(c). Memorandum Opinion and Order In re Appli- j 
cation of West Allis Broadcasting Company, Docket No. 
8509, adopted April 14,1948. It is established Commission 
practice that the date upon which public announcement of 
a decision is made, in the absence of a later date being spe¬ 
cified in the decision, is the effective date of the decision. 

5. The Commission’s means of giving public notice of its j 
actions through issuance of daily releases is adequate. 
The Communications Act does not specify any particularj 
method of giving notice and, in the absence of such a spe- j 
cification, any means reasonably calculated to give notice j 
is adequate. In Bowling v. United States, 299 Fed. 438, 443 j 
(C. C. A. 8th, 1924), the court stated the doctrine as fol-1 
lows: 

“The kind of notice is not prescribed by the statute, but 
is left to the judgment of the Secretary of the Interior. Due 
process of law does not necessarily require personal ser-l 
vice. The process or proceedings may be adapted to the 
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nature of the case; especially is this true where no personal 
judgment is sought (citing cases). 

* ‘Any form of notice by which it was reasonably prob¬ 
able that the parties would be informed as to the proceed¬ 
ing, would be due process of law and sufficient (citing 
cases).” 

6. There is no merit to the contention of United Detroit 
Theatres Corporation that Section 6(d) of the Administra¬ 
tive Procedure Act and Section 1.729 of the Commission’s 
rules have been violated by the Commission’s alleged fail¬ 
ure to transmit to it a copy of its order denying the peti¬ 
tion for rehearing. The only notice required to be given 
was that contained in the Commission’s public notice of 
May 7, 1948. That placed United Detroit Theatres Cor¬ 
poration on notice that a petition which it had filed 

928 asking reconsideration of the Commission’s action 
with respect to extension of time within which to 
complete construction of WXYZ-TV had been denied and 
that it could obtain a copy of the order of denial, stating 
the reasons for the Commission’s action, at the Commis¬ 
sion, where such order was available. If United Detroit 
Theatres Corporation’s contention is correct, it would ne¬ 
cessarily follow that the effective date of the Commission’s 
order would not be the date upon which public announce¬ 
ment thereof was made, but the date upon which it received 
a copy of the order. Such an interpretation is obviously 
incorrect. 

7. The Commission cannot vacate its May 6, 1948 order 
and adopt a new order effective as of the date of issue, 
since to do so would, in effect, constitute a waiver of the 
statutory limitation contained in Section 402(c) that an 
appeal must be filed within twenty days after public notice 
of the Commission’s action, and that is beyond the Com¬ 
mission’s power. Memorandum Opinion In re Application 
of Wilton E. Hall (WAIM), File No. BP-5310, adopted 
May 8,1947. See, also, The Province Rubber Co. v. Good¬ 
year, 6 Wall. 153 (1867) and United States v. Rayburn, 91 
F. (2d) 162,164 (C. C. A. 8th, 1937), where the court said: 
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“The length of the statutory period for appeal can 
neither be lengthened nor shortened by any action of the 
parties or the court. This applies to nunc pro tunc orders 
which would have the effect of extending [citations] or of 
shortening [citation] such period. It is the date of ‘actual 
entry’ which controls.” 

j 

929 Wherefore, it is respectfully requested that the 
aforesaid petition of United Detroit Theatres Cor¬ 
poration be dismissed. 

Respectfully submitted, j 


June 17, 1948 
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King-Trendle Broadcasting Corporation 
By /s/ Joseph A. McDonald 
30 Rockefeller Plaza 
New York 20, New York 

/s/ Andrew G. Haley 
/ s/ James A. McKenna, Jr. 

Its Attorneys 
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FCC 48-1936 j 
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BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D. C. 

File No. BMPCT-135 


In re Application of 

King Trendle Broadcasting Corporation 
Detroit Michigan 

For Extension of Completion Date for Construction Permit 
for Television Broadcast Station WDLT, Detroit, 
Michigan j 

i 

Memorandum Opinion and Order 

We have before us a petition, filed June 8,1948, by United j 
Detroit Theatres Corporation, requesting the Commission j 
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to vacate its order of May 6, 1948, denying a petition for 
rehearing filed by petitioner herein directed against the 
Commission’s action of February 12, 1948, granting the 
above-entitled application without hearing and (2) issue a 
new order effective as of the date of the new action. A mo¬ 
tion to dismiss this petition was filed June 18,1948, by King 
Trendle Broadcasting Corporation. 

Public notice of the Commission’s action of May 6, 1948, 
denying petitioner’s petition for rehearing was given at the 
offices of the Commission in Washington, D. C. on May 7, 
1948, in Report No. 1277—FM & TV Broadcast Actions 
and thereafter copies of the Commission’s order were avail¬ 
able for inspection by interested parties. However, the 
Commission failed inadvertently to mail a copy of the or¬ 
der to petitioner. Petitioner now alleges that it received 
no notice, formal or otherwise, with respect to the afore¬ 
said action of May 6, 1948; that such notice is mandatory 
under Section 6 (d) of the Administrative Procedure Act 
and Section 1.729 of the Commission’s Rules and Regula¬ 
tions ; and that failure to receive notice has wrongfully de¬ 
prived petitioner of the opportunity to pursue its remedies 
following a denial of its petition for rehearing. 

The remedies which were available to petitioner follow¬ 
ing the Commission’s action of May 6,1948, are those pro¬ 
vided for in Sections 402 and 405 of the Communications 
Act of 1934, as amended. Section 402 provides: 

“ (b) An appeal may be taken, in the manner herein¬ 
after provided, from decisions of the Commission to the 
Court of Appeals of the District of Columbia * * * (c) 
Such appeal shall be taken * * * within twenty days after 
the decision complained of is effective • • • Unless a later 
date is specified by the Commission as part of its decision, 
the decision complained of shall be considered to be effec¬ 
tive as of the date on which public announcement of the de¬ 
cision is made at the office of the Commission in the city 
of Washington. • • •” 

982 Section 405 provides: 
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“After a decision, order, or requirement has been; 
made by the Commission in any proceeding, any party 
thereto may at any time make application for rehearing of! 
the same • • * Provided however, that in the case of a deci-j 
sion, order, or requirement made under title III, the time 
within which application may be made shall be limited to 
twenty days after the effective date thereof • • •” 

Although “effective date” is not specifically defined in 
Section 405 it is clear that the definition intended is that 
contained in the earlier Section 402. It appears, therefore, 
that the notice given in this case, namely public notice at 
the office of the Commission, is sufficient notice and that 
petitioner has lost its opportunity to pursue its remedies 
by virtue of a statutory twenty-day limitation which the 
Commission has no power to waive or modify. Cf: In re 
Application of Wilton E, HaU, adopted May 8, 1947, 
3RR170. As a matter of practice the Commission gives 
notice of denials of petitions by mail. In view of the above' 
however, this practice must be considered gratuitous and 
the failure to give notice by mail in this case, while unfor¬ 
tunate, cannot operate to modify the effect of the statute^ 
It remains to consider whether Section 6 (d) of the Ad¬ 
ministrative Procedure Act requires any further notice and 
in effect amends the Communications Act. This section 
provides: 

“(d) Denials—Prompt notice shall be given of the 
nial in whole or in part of any written application, peti¬ 
tion, or other request of any interested person made in con¬ 
nection with any agency proceeding. • • •” 

No indication of the nature of the “prompt notice” re¬ 
quired is to be found in this section or elsewhere in the 
Act, nor is the legislative history of the Act of assistance 
on this point. It would appear that the purpose of the sec¬ 
tion was to insure that some notice is given rather than to 
define the method by which parties shall be notified. In 
view of the specific language of Section 405 and the general 
language of Section 6 (d), we conclude that no amendment 

i 
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of Section 405 was intended and that it is still controlling. 

Accordingly It Is Ordered, this 18th day of August 1948, 
that the said petition of United Detroit Theatres Be, and 
It Is Hereby, Denied. 

Federal, Communications Commission 

T. J. Slowte 
Secretary 
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IN THE 


United States Court of Appeals 

i 

i 

Foe the District op Columbia Circuit. 

I 

i 


No. 10,006. 


UNITED DETROIT THEATRES CORPORATION, j 

Appellant, 

i 

V. . ! 

i 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

WXYZ, INC., Iniervenor, 


Appeal from Decisions of the Federal Communications j 

Commission. 


BRIEF OF APPELLANT. 


JURISDICTIONAL STATEMENT. 

i 

This is an appeal from decisions and orders of the Fed- j 
eral Communications Commission granting without hear-| 
ing the application of intervenor for extension of its con-1 
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struction permit to erect a new commercial television broad¬ 
cast station at Detroit, Michigan, and denying a peti¬ 
tion for reconsideration of appellant directed against that 
grant (Decisions and orders adopted February 12, 1948;. 
May 6, 1948; and August 18, 1948, respectively) (App. 58- 
59; 71-73; 81-84) This appeal was filed September 4, 1948, 
by appellant as a person aggrieved and whose interests 
are adversely affected by said orders pursuant to Section 
402 (b) (2) of the Communications Act of 1934, as amended, 
which confers jurisdiction of such cases upon this Court. 
Motions to dismiss the appeal on jurisdictional grounds 
were filed by the Commission and the intervenor on Oc¬ 
tober 5, 1948, and October 27, 1948, respectively, but were 
overruled on January 26, 1949, after briefs and oral argu¬ 
ment before Circuit Judges Edgerton, Clark and Miller. 

STATEMENT OF THE CASE. 

Appellant is a corporation organized under the laws of 
the State of Michigan, with its principal offices at Detroit, 
Michigan. On May 13, 1944, appellant filed with the Com¬ 
mission an application for a permit to construct a com¬ 
mercial television broadcast station in the Detroit area 
(Tr. 52-150). By the plan of allocation which forms a part 
of the Commission’s Rules and Regulations, commercial 
television channels available for assignment in the Detroit 
area are limited to four, namely, Channels 2, 4, 5 and 7. In 
addition to appellant’s application, other applications for 
authority to construct new commercial television broadcast 
stations in the Detroit area were filed, as follows: by 
intervenor (then known as King-Trendle Broadcasting 
Corporation) on May 10, 1944 (Tr. 1-51); by WJR, the 
Good Will Station, Inc., on June 1, 1944, (later withdrawn 
on March 14, 1946, and re-filed on November 5, 1947) (Tr. 
644-732); by Evening News Association on November 15, 
1944 (Tr'. 254-305); and by The Fort Industry Company on 
December 30,1946 (Tr. 459-527). 



By orders entered on the dates indicated, the Commis¬ 
sion, without affording appellant notice or opportunity for 
hearing, assigned three of the four channels available to 
other applicants as follows: Evening News Association 
for Channel 4 on July 11,1946 (App. 16-17); intervenor for 
Channel 5 on July 11,1946 (App. 17-18), subsequently reas¬ 
signed to Channel 7 on April 10, 1947 (App. 23-24); and 
The Fort Industry Company for Channel 2 on March 20, 
1947 (App. 22-23). Each of the construction permits 
granted on the dates above indicated required completion 
of construction within six months from the issuance thereof 
as is required by regulations of the Commission promul¬ 
gated pursuant to Section 319(b) of the Communications 
Act. On November 21,1947, the Commission having before 
it two applications for the one remaining channel (that 
of appellant, filed May 13, 1944, and that of WJB, 
The Good Will Station, Inc., refiled on November 5, 1947) 
entered its order designating said applications for consoli¬ 
dated hearing (App. 30-35). 

On January 14,1948, appellant being confronted with the 
necessity for a competitive hearing for the only remaining 
channel, notwithstanding the fact that its application was 
among the first filed, formally requested the Commission 
to take cognizance of allocation conditions in the Detroit 
area. This was done by the filing of a petition for special 
relief (App. 35-38), in which, among other things, appellant 
alleged that the construction permits granted to Evening 
News Association, to intervenor and to The Fort Industry 
Company had been held for substantial periods of time 
without completion of construction and without adequate 
justification for such action. Appellant alleged its willing¬ 
ness to proceed expeditiously with the construction of a 
commercial television broadcast station, if authorized so 
to do; it requested the Commission to re-examine the status 
of outstanding construction permits in the Detroit area 
and to designate for hearing, together with appellant’s and 
other pending applications for initial authorization, any 
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applications for further extension of outstanding permits 
to determine whether or not such permits should be de¬ 
clared forfeited in accordance with Section 319(b) of the 
Act and Sections 3.614 and 3.615 of the Commission’s regu¬ 
lations. 

Prior to the Commission’s action in designating appel¬ 
lant’s application for consolidated hearing with that of 
WJR, The Good Will Station, Inc., and prior to the filing 
by appellant of its petition for special relief (to wit, on 
November 12, 1947) the intervenor had filed with the Com¬ 
mission an application requesting a further extension of 
the construction permit which had been issued to it orig¬ 
inally on July 11, 1946 (App. 30). Inasmuch as this appli¬ 
cation failed to allege any facts showing that intervenor 
had been prevented from completing construction by causes 
not under its control as required by Section 319(b) of the 
Act and failed to make specific or detailed showings with 
respect thereto as required by Section 3.615(b) of the Com¬ 
mission’s regulations, the Commission on January 30,1948, 
designated said application for hearing (App. 39). The 
issues specified were designed to determine whether or not 
intervenor had been diligent in its action under the terms 
of the permit originally granted it on July 11, 1946, and 
whether or not said original permit should be further 
extended (App. 40). 

On February 12, 1948, the Commission reconsidered its 
action of January 30,1948, in designating intervenor’s said 
application for hearing and granted the same (App. 58). 
This action was taken by the Commission without notice to 
appellant or opportunity for hearing, notwithstanding the 
fact that intervenor’s original construction permit had by 
its terms expired on December 12, 1947; that the Commis¬ 
sion’s records disclosed that the number of applications for 
initial authorization in the Detroit area then exceeded the 
number of channels available for use; the fact that appel¬ 
lant’s long pending application had been designated for 
hearing with that of WJE, The Good Will Station, Inc., for 


that very reason; and the further fact that appellant’s pend¬ 
ing petition for special relief directed the Commission’s at¬ 
tention specifically to the then existing allocation problems 
in the Detroit area. Following this action, the Commission 
on February 20,1948, denied appellant’s petition for special 
relief (App. 59). 

On March 2,1948, appellant filed a petition for rehearing 
directed against the Commission’s action of February 12, 
1948. In this petition, appellant requested that the Com¬ 
mission reconsider and vacate its action of February 12, 
1948, and designate intervenor’s application for hearing, 
together with that of appellant and others seeking initial 
authorization. As a part of said petition, appellant offered 
to prove, if given an opportunity so to do, that intervenor’s 
failure to complete construction pursuant to the terms of 
the permit originally granted had not been occasioned by 
causes beyond its control and that assignment of inter¬ 
venor’s previously allocated channel to appellant would 
better serve the public interest than re-issuance of inter¬ 
venor’s construction permit (App. 65). On May 6, 1948, 
the Commission again without notice to appellant or oppor¬ 
tunity for hearing entered its order denying appellant’s 
petition for rehearing (App. 71). The Commission’s order 
of August 18,1948, reaffirmed this action (App. 76, 81). 

STATUTE INVOLVED. 


i 


j 

i 


i 

i 


! 

i 


i 

! 

i 

i 


The statute involved is the Communications Act of 1934, \ 
as amended Act of June 19, 1934, 48 Stat. 1064 (U. S. C., j 
Title 47, Section 151, et seq.). Pertinent provisions thereof ! 
are printed as an annex hereto (Annex A). 


STATEMENT OF POINTS. 

(1) Where, as here, the number of applicants for televi¬ 
sion channels in a particular area exceeds the number of 
such channels available for use, action of the Commission 
granting the application of one without notice to or hearing 
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of others, afforded no basis for competitive findings and 
made impossible the proper exercise of its statutory func¬ 
tions. (Reasons for appeal: (a) (b) (e) (f) (g) (k) and 

(1), (App. 6-8)). 

(2) Action of the Commission in granting without bear¬ 
ing one of three applications for authority to construct a 
television station where only two such applications can be 
granted violates Section 309(a) of the Communications Act 
as construed and applied in the Ashbacker case (326 U. S. 
327). Such applications are mutually exclusive and all 
must be heard before action on any. (Reasons for appeal: 
(f) and (g), (App. 7-8)). 

(3) Such action is also violative of the Commission’s 
procedural regulations (Section 1.724) governing the han¬ 
dling of applications where conflicting claims of the same 
nature are presented. (Reasons for appeal: (f) and (g), 
(App. 7-8)). 

SUMMARY OF ARGUMENT. 

Pursuant to statutory mandate, the Commission was 
charged with a duty; it was required to assign the limited 
number of television channels useable in the Detroit area to 
those who demonstrated themselves as best qualified to 
make use thereof in the public interest. This duty could 
not be performed either legally or effectively without a 
factual comparison and such could not be made in the cir¬ 
cumstances of this case when appellant was denied an op¬ 
portunity to present its case and test that of its adversaries. 

The Ashbacker case delineates the rule of administrative 
fair play as well as the basic concepts of due process in 
cases such as the present. Where, as here, the number of 
applications exceeded the number of facilities available for 
use, action by the Commission in granting one such appli- 


cation without notice to or hearing of other applicants for 
such facilities violates the letter, as well as the spirit, of 
Sec. 309(a) of the Communications Act as construed and 
applied in the Ashbacker case. 

Action of the type complained of also violates the letter, j 
as well as the purpose, of Section 1.724 of the Commission’s 
Buies and Regulations. This section provides that the | 
Commission will, on motion or upon its own motion, con¬ 
solidate for hearing “• * * any applications which by rea- j 
son of the privileges, terms and conditions requested pre- ! 
sent conflicting claims of the same nature. ’ ’ While such | 
action is conditioned upon “the proper dispatch of busi- j 
ness” and “the ends of justice”, both requirements were 
amply met in this case. For reasons heretofore pointed j 
out, it was impossible either for the Commission to prop- ! 
erly dispatch its business of making a proper distribution i 
of the limited number of television facilities allocated for*! 
use in the Detroit area or to serve the ends of justice with- j 
out the conduct of a hearing on the several competing I 
applications which appellant twice requested and was j 
denied. 


ARGUMENT. 

I 

The questions presented here are narrow but fundamen-! 
tal. They are important not only to the appellant but to 
the public at large, because they involve the procedural! 
and other steps to be taken by the Commission in laying! 
the groundwork for an entirely new communications ser¬ 
vice. More exactly, they involve the right of a party whoj 
alleges himself to be ready, willing and able to establish! 
and maintain a television station in a particular area, where; 
the number who can engage in such an enterprise is limited 
by technical factors, to assert his claim as against others 
who, by circumstances or accident, have been given prefer^ 
ential initial treatment by the Commission. This the Com¬ 
mission has refused to permit and, in so doing, has not only 
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violated its statutory duty to select those demonstrably 
best qualified to render a service to the public, but com¬ 
mitted procedural errors of a nature sufficient to vitiate all 
action taken. The points at issue will be separately treated. 

The Action Complained of Violates the Commission’s 
General Statutory Duty. 

We believe it unnecessary to engage in elaborate argu¬ 
ment to establish the proposition that, under the circum¬ 
stances disclosed by this record, the Commission was 
charged with the duty of making a selection between the 
various applicants for television facilities in the Detroit 
area, after a full and proper comparison of the qualifica¬ 
tions of each. The Act when read, either piecemeal or in 
its entirety, establishes that the Commission as a creature 
of the Congress was designed and intended to make such a 
selection, to the end that the purposes stated in Section 1 
of the Act might be accomplished. The facts relevant here 
not only amply support but compel such a conclusion. 

As in most cases within the jurisdiction of the Commis¬ 
sion, the facilities which it had at its disposal here were 
limited by physical and technical considerations. But here, 
unlike cases arising in the standard broadcast field where 
service to the public has been established for more than a 
quarter of a century, the Commission was laying the 
groundwork for the establishment of a new service. At the 
time of the events recorded in this record, and even now, it 
is impossible accurately to predict the full significance 
either economically or sociologically of the impact which 
television will have on the people of the United States. It 
is, however, no exaggeration to say that such impact may 
and probably will transcend in importance any that has 
been experienced since the initial use of wireless communi¬ 
cations. In such circumstances, ordinary prudence, as well 
as the discharge of statutory obligations, required the 
Commission to proceed in an orderly and systematic 
fashion. 


As disclosed by the record, appellant was one of the first 
to make application for authority to establish a commercial 
television broadcast station in the Detroit area. The chan¬ 
nels available to this area for this purpose were limited 
to four. Inasmuch as five applicants originally made appli¬ 
cations for these channels, the Commission at the outset 
quite properly scheduled a consolidated hearing to deter¬ 
mine on a comparative basis which, if any, should be 
granted (App. 13). Thereafter, the withdrawal of certain 
applications and other developments led to a situation 
where the number of facilities exceeded the number of ap¬ 
plications and the Commission, properly or otherwise, 
vacated its order scheduling the consolidated hearing 
(App. 15). 

For reasons which need not now be dealt with at length 
but which, nevertheless, have a definite bearing upon the 
question of whether or not the Commission pursued an 
orderly course in the discharge of its statutory duties, 
grants were made to others for three of the four available 
facilities before any other action was taken with respect to 
appellant’s application. These grants were made without 
hearings, competitive or otherwise, and appellant received 
no notice prior to such action. On November 21, 
1947, WJR, The Good Will Station, Inc., having re¬ 
filed its application, and appellant’s application still 
being pending, the Commission found itself in a position 
where it had more applicants than available facilities. It, 
therefore, scheduled a consolidated hearing involving the 
WJR application with that of appellant, for the purpose of 
determining which of said applicants possessed superior 
qualifications and should be authorized to use the sole 
remaining facility (App. 33). 

But, prior to this action, other developments had oc¬ 
curred which were to have a material bearing not only upon 
the result reached but upon the validity and legal sufficiency 
of the methods employed. On November 12,1947, the inter- 
venor had filed with the Commission an application request- 
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ing a further extension of the construction permit which 
had been issued to it originally on July 11, 1946, with¬ 
out a competitive or other hearing, notwithstanding the 
pendency of appellant’s application at that time. Moreover, 
on January 14, 1948, the appellant being confronted with 
the necessity of a competitive hearing, notwithstanding the 
long pendency of its application, had filed with the Commis¬ 
sion a document entitled “Petition for Special Relief” 
(App. 36). In this document, appellant not only directed 
the Commission’s attention to the allocation problems in 
the Detroit area and to the fact that permits originally 
issued to others were being held without completion of 
construction and without adequate justification, hut re¬ 
quested affirmative action on the part of the Commission. 
Appellant specifically requested the Commission to take 
notice of these facts and to designate for hearing, together 
with appellant’s and other applications for initial author¬ 
izations, any further applications for extension of outstand¬ 
ing permits, when and if such were filed. 

During the pendency of this petition, namely, on Janu¬ 
ary 30,1948 (App. 39), the Commission did designate inter- 
venor’s extension application (filed November 12,1947) for 
hearing and it did so for the purpose of permitting a deter¬ 
mination of the very questions to which appellant’s petition 
was addressed. The Commission did not, however, then or 
later, take the action necessary for consolidating this hear¬ 
ing with that already scheduled for the applications of ap¬ 
pellant and WJR—action which we assert was not only 
legally necessary under the circumstances of this case but 
essential to the proper discharge of the Commission’s 
functions in any case. 

On the contrary, the Commission by order dated Febru¬ 
ary 12, 1948 (App. 58), removed intervenor’s application 
from the hearing docket and granted the same, thus making 
impossible any comparative showing between appellant and 
intervenor and making impossible any determination by 
the Commission itself based upon such a showing. This 
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we believe to have constituted error both gross and avoid¬ 
able, which is aggravated rather than diminished by points | 
subsequently made. 

I 

I 

The Action Complained of Violates Section 309(a) of the ; 

Act as Construed in the Ashbacker Case. I 

! 

In the case of Ashbacker v. Federal Communications 
Commission, 326 U. S. 327, 66 S. Ct. 203, 90 L. Ed. 108, the 
Supreme Court had occasion to deal with a situation differ- j 
ing, if at all, only in degree from the case at bar. In that 
case, mutually exclusive applications for the establishment | 
of standard broadcast stations were before the Commission J 
for action. The Commission chose to grant one such appli¬ 
cation and designate the other for hearing on the specious | 
theory that such action satisfied the letter of the statute j 
(Sec. 309(a)) and was necessary in the interests of accom- ! 
modating its work load and rendering service to the area 
in question at the earliest practicable date. 

In setting aside this action, the Supreme Court quite I 
properly pointed out that it was not its function to deter-! 
mine whether Congress had pursued a correct policy in 
providing that all applicants under the Act should have a 
hearing prior to adverse action on their applications. It 
also reviewed in some detail the problems of the Commis-i 
sion which arise under various sections of the Act, particu- j 
larly where such sections appear to contain certain incon-i 
sistencies. But the Court expressly held that “where two, 1 
bona fide applications are mutually exclusive the grant of 
one without a hearing to both deprives the loser of the op¬ 
portunity which Congress chose to give him.” That the 
Commission’s action of February 12, 1948, had this result: 
cannot be doubted. 

It is of no significance that in the television field, as dis¬ 
tinguished from the standard broadcast field, applications 
for a particular frequency are not required. It is enough 
under the Commission’s allocation plan and its uniform 
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practice with respect thereto that application be made for 
any frequency available for use in a particular area. At 
the time of the action in question, the Commission had 
before it appellant’s application which it had held without 
action for more than three years, WJR’s application which 
had been re-filed on November 5, 1947, and intervenor’s 
application filed on November 12, 1947. It, therefore, had 
before it three applications for two available channels, the 
granting of either one of which would make impossible 
granting one of the remainder. Such applications were, 
therefore, mutually exclusive in any proper or realistic con¬ 
cept of that term. The converse of this proposition has 
already been decided by this Court (Mansfield Journal Co. 
v. F. C. C. (Mar. 7, 1949)-U. S. App. D. C.-). 

Much has been said and more can be said about the 
Ashbacker case and the principles recognized there. We 
believe it is sufficient here to say that the. Ashbacker case 
gives the highest judicial sanction to a rule of administra¬ 
tive fair play which must be observed in all cases and which 
was dishonored here. We can conceive of no legally suffi¬ 
cient reason why the condemnation of such action in the 
Ashbacker case should not be applied here. Such action 
was taken in the establishment of a new service, rather than 
the further extension of an existing service and after no¬ 
tice, both general and special, that such would be the result. 
It not only offends all principles enunciated by the Supreme 
Court in the Ashbacker case, but does so in a manner which 
can and will, unless set aside here, establish a precedent 
for further action in this highly important and competitive 
new field. 


The Action Complained of Violates the Commission’s 
Procedural Regulations. 

In further aggravation of the Commission action com¬ 
plained of is the fact that it was taken in the teeth of the 
Commission’s own procedural regulations relating to this 
subject. Section 1.724 of the Commission’s regulations (a 
redraft of Section 1.194, an earlier regulation referred to 
in appellant’s petition for rehearing—App. 67) provides 
that the Commission will, on motion or upon its own motion, 
consolidate for hearing “• * * (2) any applications which 
by reason of the privileges, terms or conditions requested 
present conflicting claims of the same nature.” Here the 
Commission was not only charged with knowledge of its 
own records and the fact that such records disclosed the 
pendency of the applications in question, but such facts 
were pointedly and specifically brought to its attention in 
two documents filed by appellant. They were brought to 
the Commission’s attention in the petition for special relief 
filed on January 14, 1948 (App. 36). They were again 
brought to its attention by the petition for rehearing filed 
by appellant on March 2,1948 (App. 65). 

While it is true that Section 1.724 of the Commission’s 
regulations attempts to condition its action with respect to 
consolidation upon “the proper dispatch of business” and 
to those cases where such action will best conduce to “the 
ends of justice”, it is, we believe, apparent that these re¬ 
quirements were amply met here. Not only were such con¬ 
ditions met, but the circumstances disclosed by this record 
are such as to point up the necessity for consolidation here. 
For reasons heretofore dealt with, it was impossible as 
well as impracticable for the Commission either properly 
to discharge its general statutory duty or to comply with 
the procedural requirements of the Act itself without such 
action. 

It must be remembered that at the time of the action 
complained of the Commission not only had before it three 
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applications for two available facilities, which made each 
application mutually exclusive with the remaining two, hut 
that each of said applications had already been designated 
for hearing by the Commission. This was enough to re¬ 
quire consolidation upon the Commission’s own motion— 
but it had more. It had before it documents filed by both ap¬ 
pellant and WJR requesting that such action be taken and 
assigning reasons therefor. It is difficult to see when and 
under what circumstances such regulation was intended to 
be operative if not in the circumstances disclosed by this 
record. The plain, unadorned fact is that the Commission 
not only did violence to the rule of the AsKbacker case, but 
to its own procedural regulations designed to implement 
that rule. 

Much, doubtless, can and will be said by the Commission 
concerning the basic differences between an application for 
extension of an existing permit and applications for initial 
authorization. The answers to such assertions as are 
contained in the Commission’s opinions and orders of Feb¬ 
ruary 20, 1948 (App. 59) and of March 2, 1948 (App. 71) 
denying appellant’s petitions for special relief and for re¬ 
hearing are that the physical as well as the legal facts are 
diametrically opposed to such assertions. Favorable action 
upon any one of the applications in question had the phys¬ 
ical result of reducing by one the number of channels avail¬ 
able for assignment in the Detroit area. Moreover, it had 
the legal result of preventing the Commission from making 
a comparative finding as between the several applicants as 
well as depriving the remaining applicants of their day in 
court as provided in the Act as construed in the AsKbacker 
case. 

CONCLUSION. 

The points at issue before the Court do not involve the 
right to win a case but only the right to be heard before 
an adverse decision is made—the right to a “full hearing” 
as that term is understood and applied in Anglo-American 
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jurisprudence. The action complained of should be set 
aside as violative of this right as defined in the Act, by 
decisions of the Courts construing the Act, and by the 
Commission’s own regulations. 

V 

Respectfully submitted, 

D. M. Patrick, 

0. R. McGuire, Jr., 

810 Colorado Building, 
Washington 5, D. C., 

Attorneys for Appellant . 


April 14, 1949. 






ANNEX A. 

Statute Involved. 

The sections of the Communications Act of 1934, as 
amended, which are pertinent to this appeal are: 

Sec. 1. For the purpose of regulating interstate and for¬ 
eign commerce in communication by wire and radio so as 
to make available, so far as possible, to all the people of 
the United States, a rapid, efficient, Nation-wide, and 
world-wide wire and radio communication service with 
adequate facilities at reasonable charges, for the purpose 
of the national defense, for the purpose of promoting 
safety of life and property through the use of wire and 
radio communication, and for the purpose of securing a 
more effective execution of this policy by centralizing au¬ 
thority heretofore granted by law to several agencies and 
by granting additional authority with respect to interstate 
and foreign commerce in wire and radio communications, 
there is hereby created a Commission to be known as the 
“Federal Communications Commission”, which shall be 
constituted as hereinafter provided and which shall execute 
and enforce the provisions of this Act. 

Sec. 309(a). If upon examination of any application for 
a station license or for the renewal or modification of a 
station license the Commission shall determine that public 
interest, convenience, or necessity would be served by the 
granting thereof, it shall authorize the issuance, renewal, 
or modification thereof in accordance with said finding. In 
the event the Commission upon examination of any such 
application does not reach such decision with respect 
thereto, it shall notify the applicant thereof, shall fix and 
give notice of a time and place for hearing thereon, and 
shall afford such applicant an opportunity to be heard 
under such rules and regulations as it may prescribe. 

Sec. 319 ( a). No license shall be issued under the author¬ 
ity of this Act for the operation of any station the con¬ 
struction of which is begun or is continued after this Act 
takes effect, unless a permit for its construction has been 
granted by the Commission upon written application there¬ 
for. The Commission may grant such permit if public con¬ 
venience, interest, or necessity will be served by the con- 
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struction of the station. This application shall set forth 
snch facts as the Commission by regulation may prescribe 
as to the citizenship, character, and the financial, technical, 
and other ability of the applicant to construct and operate 
the station, the ownership and location of the proposed sta¬ 
tion and of the station or stations with which it is proposed 
to communicate, the frequencies desired to be used, the 
hours of the day or other periods of time during which it is 
proposed to operate the station, the purpose for which the 
station is to be used, the type of transmitting apparatus to 
be used, the power to be used, the date upon which the sta¬ 
tion is expected to be completed and in operation, and such 
other information as the Commission may require. Such 
application shall be signed by the applicant under oath or 
affirmation. 

(b) Such permit for construction shall show specifically 
the earliest and latest dates between which the actual opera¬ 
tion of such station is expected to begin, and shall provide 
that said permit will be automatically forfeited if the sta¬ 
tion is not ready for operation within the time specified or 
within such further time as the Commission may allow, un¬ 
less prevented by causes not under the control of the 
grantee. The rights under any such permit shall not be 
assigned or otherwise transferred to any person without 
the approval of the Commission. A permit for construction 
shall not be required for Government stations, amateur 
stations, or stations upon mobile vessels, railroad rolling 
stock, or aircraft. Upon the completion of any station for 
the construction or continued construction of which a per¬ 
mit has been granted, and upon it being made to appear to 
the Commission that all the terms, conditions, and obliga¬ 
tions set forth in the application and permit have been fully 
met, and that no cause or circumstance arising or first com¬ 
ing to the knowledge of the Commission since the granting 
of the permit would, in the judgment of the Commission, 
make the operation of such station against the public inter¬ 
est, the Commission shall issue a license to the lawful holder 
of such permit for the operation of said station. Said 
license shall conform generally to the terms of said permit. 
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ANNEX B. 

Buies and Regulations Involved. 

Sec. 1.724. Petitions to consolidate.—(a) The Commis¬ 
sion, upon motion, or upon its own motion, will, where such 
action will best conduce to the proper dispatch of business 
and to the ends of justice, consolidate for hearing (1) any 
cases which involve the same applicant or arise from the 
same complaint or cause, or (2) any applications which by 
reason of the privileges, terms, or conditions requested 
present conflicting claims of the same nature. 

(b) Any person filing an application that is mutually 
exclusive with another application or applications already 
designated for hearing will be consolidated for hearing 
with such other application or applications only if the ap¬ 
plication in question is filed at least 20 days before the 
date on which the hearing on the prior application or appli¬ 
cations is scheduled. If the scheduled date is changed, the 
date last set shall govern in determining the timeliness of 
an application for purposes of this subsection. 
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Mmtefc States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10006 

Unites) Detroit Theatres Corporation, appellant 


Federal Communications Commission, appellee, 
WXYZ, Inc., intervenor 


BRIEF OH BEHALF OF APPELLEE 


_ STATEMENT OF FACTS 

This is an appeal taken on September 4,1948, by the United 
Detroit Theatres Corporation, an applicant for a construction 
permit for a commercial television station in Detroit, Michigan, 
which seeks review of an Order of the Federal Communications 
Commission, appellee herein, dated February 12, 1948, which 
granted an application of the King-Trendle Broadcasting Cor-! 
poration, 1 intervenor herein, for extension of completion date; 
for a previously granted construction permit for a television 
broadcast station in Detroit, Michigan (App. 58) 2 A petition 
filed on March 2, 1948, by the United Detroit Theatres Cor¬ 
poration (App. 65) requesting reconsideration of the Com¬ 
mission’s Order of February 12,1948, was denied by the Com¬ 
mission in an Order of May 6, 1948 (App. 71), and a further 
petition by the appellant filed June 8,1948 (App. 76), requests 

3 The name of the King-Trendle Broadcasting Corporation was subse¬ 
quently changed to WXYZ, Inc., but it win be referred to as King-Trendle 
throughout this brief. 

3 References to the Joint Appendix filed with this Court are designated in 
this brief as (App. —). References to portions of the record of the pro¬ 
ceedings before the Commission filed with this Court pursuant to Section 402 
(c) of the Communications Act, but not included in the Joint Appendix, are 
designated (R. —). 





ing that the Commission vacate its Order of May 6,1948, and 
issue a new order effective as of the date of the new action was 
denied by the Commission in a Memorandum Opinion and 
Order dated August 18,1948 (App. 81). 

A. The filing of applications for television station licenses in 

the Detroit area and the grant of a construction permit to 

King-Trendle, among other applicants 

Appellant, a corporation organized under the laws of the 
State of Michigan, filed its application for a commercial tele¬ 
vision station in Detroit, Michigan, on May 13, 1944 (R. 52- 
150). Applications for television stations in Detroit were filed 
as follows: April 29,1944, International Detrola Corporation; 
April 29,1944 (resubmitted June 2,1944), Jam Handy Organ¬ 
ization, Inc.; May 10,1944, King-Trendle Broadcasting Corpo¬ 
ration; May 13, 1944, United Detroit Theatres Corporation; 
June 1,1944, WJR, The Goodwill Station; November 15, 1944, 
Evening News Association. 

At the time these applications were filed, the Commission 
was not acting on such applications since the United States was 
engaged in the war and the Commission had, consequently, an¬ 
nounced in a series of Memorandum Opinions commencing on 
April 27,1942 (9 F. C. C. 356), that during the war no applica¬ 
tions such as that of the appellant would be granted for new 
television facilities which required the use of critical material. 
On November 21,1945, at the conclusion of the war, the Com¬ 
mission adopted as Section 3.606 of its Rules and Regulations a 
nation-wide allocation plan for television broadcasting under 
which five channels (numbers 2, 4, 5, 7, and 9) were assigned 
to the Detroit area (11 Fed. 34-35). 

On February 1, 1946, when there were pending before the 
Commission six applications for television stations in the 
Detroit area, and only five channels were available under the 
Commission's allocation plan, the Commission designated these 
various applications for hearing (App. 13). Thereafter, on 
March 14.1946, the application of WJR was dismissed at the 
applicant's request. On March 15, 1946, the application of 
International Detrola Corporation was also dismissed without 



prejudice. Of the original six applications, four remained for 
the five channels allocated to Detroit. Since there were then 
sufficient channels available for all pending applications, the 
Commission on April 10, 1946, adopted an order vacating the 
order designating the applications for hearing and returning 
the remaining applications to the pending files for individual 
processing (App. 15). On May 31, 1946, the application pf 
the Jam Handy Organization, Inc., was dismissed by the Com¬ 
mission at the request of the applicant. 

Thus, there remained three applications, of King-Trendle, 
The Evening News Association, and United Detroit, for the 
five chanels then allocated to Detroit. The Commission, oin 
July 11, 1946, granted the applications of The Evening News 
Association and King-Trendle (App. 16-18). Appellant did 
not file a petition for reconsideration of, or take an appeal from, 
the grant of the construction permit to King-Trendle. Npr 
did it file any pleading protesting the Commission’s failure io 
act simultaneously on its application. Appellant’s applica¬ 
tion then remained pending alone with three channels still 
unassigned. On December 30, 1946, an application for a tele¬ 
vision station in Detroit was filed by Fort Industry Company. 

B. The problem under the multiple ownership rule presented 
by control of appellant by Paramount Pictures, Inc. 

* 

Definitive action was not taken on appellant’s application at 
this time because of pending legal problems as to whether or 
not any grant of appellant’s application could be made consis¬ 
tent with the Commission’s rules. These problems were pre¬ 
sented because of the fact that the controlling interest in lie 
appellant corporation is admittedly held by Paramount Pic¬ 
tures, Inc. Section 3.640 of the Commission’s Rules and Regu¬ 
lations provides that five television stations shall be the 
maximum number permitted to any one licensee. 8 Prior to 
the Commission’s grant to the other Detroit applicants, tie 
question had arisen as to whether further grants could be made 
to Paramount, or companies which it controlled, without vio¬ 
lating the Commission’s multiple ownership rule. The ques- 

* The text of Section 3.640 is set forth in 1 Pike & Fischer R. R. 53: 640. 






tion ultimately depended upon whether Paramount controlled 
Allen B. DuMont Laboratories, Inc.; this issue had been in¬ 
dependently set for hearing in May, 1946, prior to the grants 
to the other Detroit applicants. The problem arose in the 
following manner: 

On November 19,1945, an application for a commercial tele¬ 
vision station in Hollywood, California was filed by Television 
Productions, Inc. The applicant stated that Paramount Pic¬ 
tures, Inc., owned 100% of its stock. The application also 
stated that Paramount Pictures, Inc., controlled Balaban & 
Katz Corporation, licensee of a television station in Chicago, as 
well as United Detroit Theatres Corp., Detroit, and New Eng¬ 
land Theatres, Inc., Boston, applicants for television stations in 
those cities. Television Production, Inc. had also applied for 
a station in San Francisco. 4 On February 1,1946, when more 
applications for television stations in Los Angeles were on file 
than there were available channels in the Los Angeles area, 
the Commission designated the applications for a comparative 
hearing to determine which, if any, should be granted. Tele¬ 
vision Productions, Inc. was of course a party to this hearing. 
However, since all four of the pending applications filed by 
corporations admittedly owned by Paramount could not be 
granted under the provisions of Section 3.640 of the Commis¬ 
sion’s Rules if Paramount were also to be found to own or con¬ 
trol other licensee corporations, the Commission, on May 2,1946, 
ordered that the issues in the hearing on the applications for 
television stations in the Los Angeles area be amended to in¬ 
clude an issue to determine the stock ownership and manage¬ 
ment interests of Paramount in certain companies therein 
named. 5 Since the applicant had conceded that Paramount 
Pictures, Inc., controlled it, as well as United Detroit Theatres 
Corporation and the two other corporations as above noted, the 
issue of control by Paramount existed only as to Interstate 
Circuit, Inc., and Allen B. DuMont Laboratories, Inc. The 
Commission, in a Memorandum Opinion and Order of Decem¬ 
ber 20,1946, In re Application of Television Productions , Inc., 
~ ♦ 

* Application of Television Productions, Inc., filed in Docket #7264. See 
3 Pike & Fischer R. R. 682. 

•im. 
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Hollywood, California,* found that Paramount did control these j 
two corporations. But since a grant to Television Productions, 

v i 

Inc. would not bring to more than five the number of commer- j 
cial television stations held by companies controlled by Para¬ 
mount, the grant to Television Productions was made. 

On January 16, 1947, the Commission wrote to Paramount 
Pictures, Inc., which holds the controlling interest in the ap- j 
pellant corporation, pointing out that with the grant in Pitts¬ 
burgh, Pennsylvania, of an application of Allen B. DuMont | 
Laboratories, Inc., which the Commission in its Television \ 
Productions decision, supra > had found was controlled by Para¬ 
mount Pictures, Inc., that Paramount, or companies which it j 
controlled, had received a total of 5 television authorizations, | 
the maximum number permitted to any one licensee under the 
provisions of Section 3.640 of the Commission's Rules and 
Regulations. Accordingly, the Commission ordered the dis¬ 
missal of appellant's application for a television station in De¬ 
troit and certain other applications of companies controlled by ! 
Paramount. However, Paramount Pictures, Inc., was in- j. 
formed that if a hearing was requested within 20 days, the Com- j 
mission’s action dismissing the application would be set aside j 
and the application designated for hearing (App. 18). 

On February 4,1947, Paramount Pictures, Inc., submitted a 

request to extend the period in which it could request a hearing j 

on the dismissal of its application until a period of 60 days from j 

the date of the decision of the Commission in the then pending j 

Color Television Hearing, Docket No. 7896, (App. 20) and this ! 

request was granted by the Commission on February 7, 1947 j 

(App. 21). Similar extensions of time were granted by the j 

Commission to and including October 15, 1947 (App. 26-26). j 

On September 23, 1947, an attorney for Paramount wrote the 

Commission asking it to reconsider its conclusion that Para- | 

inount exercised control over Allen B. DuMont Laboratories, j 

Inc. in the light of certain facts and arguments set forth in the j 

letter (R. 630). On October 15,1947, the Commission issued j 

an order setting for hearing the entire matter of Paramount's i 

alleged control over various television licensees and applicants 

for television licenses (App. 27). 

__ 

. ! 

* Television Productions , Inc. t 3 Pil e & Fisher R. R. 682. 

* _ ! 

| 
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In the meantime, on March 20, 1947, the Commission had 
granted the application of the Fort Industry Company (App. 
22), Appellant’s application then stood alone with two chan¬ 
nels remaining. However, by order of July 3, 1947, to become 
effective immediately, the Commission amended its television 
allocation table so as to delete channel number 9 from Detroit 
to permit its use by Canada at Windsor. This was filed with 
the Federal Register on July 16, 1947 (12 F. R. 4756). 7 . 

On November 5, 1947, WJR, The Goodwill Station, Inc., 
which had been one of the original applicants for television sta¬ 
tions in Detroit but whose application had been dismissed at its 
request on March 14, 1946, filed a new application for a tele¬ 
vision station in Detroit. Since three of the four television 
channels assigned to Detroit under the table of allocation as 
above amended had already been granted to the Evening News 
Association, King-Trendle Broadcasting Corporation and the 
Fort Industry Company, respectively, WJR’s application was 
mutually exclusive with appellant’s application and on Novem¬ 
ber 21, 1947, the two applicants were designated for consoli¬ 
dated hearing (App. 32-35). The Order designating these 
applications for consolidated hearing included an issue as to 
whether a grant of the application of United Detroit Theatres 
would be consistent with the provisions of Section 3.640 of the 
Commission’s Rules and Regulations limiting any one licensee 
to 5 television authorizations, in the light of the evidence ad¬ 
duced in the hearing relative to the stock ownership and man¬ 
agement interests of Paramount Pictures, Inc., in certain com¬ 
panies therein named. 

C. King-Trendie’s application for extension of the completion 
date of construction specified in its previously issued con¬ 
struction permit 

At about the same time, on November 8, 1947, the inter- 
venor herein, then the King-Trendle Broadcasting Corpora^- 
tion, holder of a construction permit for a television station 
on Channel No. 7 in Detroit, filed an application for extension 
of the completion date of construction of its television station 

T Table showing allocation of television channels to metropolitan districts 
in the United States is found in Sec. 3.606 of the Commission's Rules and 
Regulations. 1 Pike & Fischer R. R. 53:606. 


from December 10, 1047, the date then specified in its con¬ 
struction permit, to June 10,194$ (App 30). On January 14, 
1948, while this application filed by King-Trendle Broadcast¬ 
ing Corporation was still pending before the Commission, the 
appellant, United Detroit Theatres Corporation, filed a “Peti¬ 
tion for Special Relief” requesting that all applications then j 
pending for extension of completion dates filed by holders of j 
construction permits for television stations at Detroit, Mich- j 
igan, who had not substantially completed construction be! 
designated for consolidated hearing with the other pending 
new applications for unassigned channels allocated to the De- j 
troit, Michigan, metropolitan district (App. 35-38). On Jan-! 
uaiy 30,1948, the Commission designated for hearing the appli¬ 
cation of King-Trendle Broadcasting Corporation for exten-| 
sion of the completion date of construction of its television 
station in Detroit to determine whether King-Trendle Broad-! 
casting Corporation had been diligent in proceeding with the 
construction of the television station at Detroit, Michigan, and 
whether it would be in the public interest to grant its applica¬ 
tion for extension of completion date (App. 39). Subsequent 
to this designation, however, on February 5,1948, King-Trendle 
Broadcasting Corporation filed with the Commission a peti4 
tion for leave to amend (App. 40), a proposed amendment tb 
its application for extension of the completion date of its con¬ 
struction permit (App. 41-47), and a petition requesting the 
Commission to reconsider the designation of the application 
for hearing and to grant its application for extension without 
hearing (App. 51-57). These set forth the reasons why inter- 
vehor had not completed construction of its Detroit station, 
details as to the steps that had been taken, and added curreni, 
supplementary and revised information with respect to the 
steps intervenor was taking to complete construction and put 
its Detroit station on the air. On consideration of the facts and 
assurances so set forth, the Commission on February 12, 194$, 
issued an Order granting the King-Trendle Broadcasting Cor¬ 
poration's petition for reconsideration and granting without 
further hearing the extension of the date for completion of 
construction of its Detroit televition station to June 10, 1948 
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(App. 58). This Order is the action of the Commission of 
which appellant seeks review in this case. 

On February 20, 1948, the Commission adopted a Memo¬ 
randum Opinion and Order denying the appellant’s “Petition 
for Special Relief’ filed January 14, 1948 (App. 59), because 
the Commission concluded that an application for extension 
of time in which to complete construction under an authorized 
construction permit was not similar to an application for a new 
construction permit and for this reason the decision in Ash- 
backer v. Federal Communications Commission, 326 U. S. 327, 
66 S. Ct. 203, 90 L. Ed. 108, did not apply. On March 2,1948, 
however, appellant filed a petition requesting reconsideration 
and rehearing of the Commission’s Order of February 12,1948, 
granting the petition of King-Trendle Broadcasting Corpora¬ 
tion to amend its construction permit to provide for a later date 
on which construction of the new station was to be completed 
(App. 65). An opposition to this petition was filed March 19, 
1948, by intervenor herein (App. 70). Appellant’s petition for 
rehearing was denied by Order of the Commission on May 6, 
1948 (App. 71). Notice of the Commission’s action denying 
appellant’s petition for reconsideration was contained in the 
Commission’s public notice entitled Report No. 1277-FM and 
TV Broadcast Actions released May 7, 1948 (App. 74), and 
copies of the Commission’s Order of May 6, 1948, were avail¬ 
able at the Commission’s offices for inspection by interested 
parties. However, the Commission failed, inadvertently, to 
mail a copy of the Order of May 6, 1948, to the appellant in 
accordance with its normal practice. On June 8, 1948, the 
appellant filed a petition alleging that it had received no notice, 
formal or otherwise, with respect to the Commission’s action 
of May 6, 1948, denying its petition for reconsideration, and 
requesting the Commission to vacate its Order of May 6,1948, 
and issue a similar new order, effective as of the date of the new 
action, so that appellant could pursue its remedies following 
the denial of its petition for rehearing which appellant alleged 
the Commission had wrongfully deprived it of as a consequence 
of its failure to mail a copy of the May 6, 1948, order to the 
appellant (App. 76). On August 18, 1948, the Commission 
adopted a Memorandum Opinion and Order denying this peti- 


tion of the appellant and pointing out that appellant had re¬ 
ceived the notice of the Commission's action of May 6, 1948, 
to which it is entitled under the provisions of Section 402 (c) 
of the Communications Act of 1934, as amended (App. 81) \ 
This appeal was taken on September 4,1948. 

Motions to dismiss the appeal on jurisdictional grounds were 
filed by the Commission on October 5,1948, and by the inter- 
venor on October 27, 1948. After briefs and oral argument, 
these motions were denied by the Court on January 26, 1949, 
without opinion. 

SUMMARY OF ARGUMENT 

I 

I 


The Commission proceeded in an orderly and systematic 
fashion in its processing of television applications in the Detroit 
area and properly granted three of these after completing 
its examination of the applications. At the time of each such 
grant there were more channels than there were applicants and 
so appellant was not entitled to comparative consideration with 
these applicants. Ashbacker v. Federal Communications 
Commission , 326 U. S. 327, 66 S. Ct. 203,90 L. Ed. 108. Since 
these applications were not mutually exclusive with appel¬ 
lant’s, the Commission was not required to act on appellant's 
simultaneously. Mansfield Journal Co. v. Federal Communi¬ 
cations Commission, — U. S. App. D. C. —, March 7, 1949. 
Because appellant corporation is owned by Paramount Pic¬ 
tures, Inc., and there was a question as to Paramount’s interest 
in other television applicants and licensees in view of Section 
3.640 of the Commission’s Rules which limits one licensee to 
five television authorizations, it was necessary to delay action 
on appellant’s application until the status of the interest of 
Paramount in such other companies had been resolved. Ap¬ 
pellant raised no objection with respect to the procedural steps 
taken in the processing of its application in connection with the 
pending applications and the existence of the multiple owner¬ 
ship issue. 


An application for modification of a previously granted tele¬ 
vision construction permit requesting additional time within 
which to complete construction is entirely different from the 
initial application for the construction permit itself. Appel¬ 
lant was not entitled to comparative consideration of its orig¬ 
inal application for a construction permit with intervenor’s 
application for modification of its previously granted con¬ 
struction permit. It is upon the initial application, such as 
appellant’s, that the Commission examines the applicant to 
determine his legal, technical, and financial qualifications as 
well, as the proposed operation. Such an applicant is not en¬ 
titled to comparative consideration with one who has already 
been so examined by the Commission, has been issued a con¬ 
struction permit, and is before the Commission on a request 
for additional time to complete construction of the station. 
The Ashbacker case was not concerned with such a situation 
and neither justice nor logic requires the extension of its rule 
to this case. Intervenor’s application for additional time was 
not. in any way similar to an original application for a con¬ 
struction permit and there is no merit in any argument that 
it could possibly become so because of the Commission’s delay 
in granting the extension of time. Intervenor’s application for 
modification requesting additional time was timely filed and 
its construction permit did not lapse or expire. Section 9 (b) 
of the Administrative Procedure Act, 5 U. S. C. 1008 (b). The 
Commission properly granted intervenor’s application for 
modification of its construction permit and denied appellant’s 
petition for comparative consideration. 

r ' - * *W 

III 

This appeal was not brought by appellant “within twenty 
days after the decision of the Commission complained of be¬ 
came effective” as required by Section 402 (c) of the Com- 
munications'Act and so should be dismissed. Appellant’s pe¬ 
tition for rehearing of the Commission’s order granting inter¬ 
venor’s application for modification of construction permit was 
denied on May 6, 1948, and public announcement was made 



i 


thereof on May 7, 1948, the effective date of the decision, in! 
accordance with Section 402 (c) of the Communications Act 
by public notice in Report No. 1277-FM and TV Broadcast 
Actions. The Commission’s motion to dismiss was overruled 
by this Court without opinion. Serious inconvenience and in¬ 
jury might result from any ruling of this Court to the effect 
that public announcement and notice of Commission action 
is insufficient, since the Commission has no way of determin-l 
ing in advance the identity of all who may be “persons ag-j 
grieved” entitled to appeal under Section 402 (b) of the Act 

or to petition for rehearing under Section 405 of the Act. j 

' i 

ABGU3Q2TT 

Appellant’s brief presents a facade of unsubstantiated as¬ 
sumptions, wholly unsupported by any authority or analysis, 
factual or legal. Thus, appellant assumes, without demon¬ 
strating it to be so, that an original application for a construc¬ 
tion permit is, for the purpose of determining whether the 
requirement of the Ashbacker case is applicable, substantially 
identical with an application for extension of the completion 
date specified in a previously granted construction permit. In 
addition, by disregarding the sequence of events which explain 
the Commission’s actions on the various TV applications, in¬ 
cluding appellant’s, for Detroit, appellant seeks to create the 
impression that the Commission acted unfairly or improperly 
with respect to its pending application. These events will be 
dealt with first, so that there may be no question as to the 
propriety of the action on appellant’s application in order that 
the crucial issue presented on this appeal, the nature of the 
action required on an application for extension of completion 
date of a previously granted construction permit, may be prej 
sented in a clearer context than that sketched by appellant. 

I. The Commission’s grant to other Detroit applicants was a 
proper exercise of authority which neither violated its gen¬ 
eral statutory duty nor deprived appellant of any rights to 
which it was entitled 


_ * _ . i 

This case involves a routine action of the Commission, the 
granting of additional time to the holder of a construction per- 
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mit within which to complete the construction of a television 
station. Indeed, so detailed a statement of facts as is presented 
here would be unjustified but for the fact that appellant has 
chosen not to deal “at length,” or indeed, in any maner, with 
the reasons why “grants were made to others for three of the 
four available facilities before any other action was taken with 
respect to appellant’s application” (Br. 9), and because of ap¬ 
pellant’s undemonstrated assumption that intervenor’s appli¬ 
cation for modification of its outstanding construction permit 
to extend time within which to complete construction was the 
same as appellant’s original application for a construction per¬ 
mit (Br. 11,12). 

Although appellant now intimates impropriety in the Com¬ 
mission’s action in granting other applicants while not acting 
on appellant’s application, appellant did not at the time make 
any timely objection or seek any appeal from the various Com¬ 
mission actions. But appellant now attempts to review the 
record and make issues of matters not timely objected to or 
appealed from by appellant at the time of their occurrence. 

No exception is taken to appellant’s proposition that it was 
the Commission’s duty to proceed in its allocation of television 
facilities and selection of applicants in Detroit, as elsewhere, 
in an orderly and systematic fashion. Further, the Commis¬ 
sion was under a duty to give careful and complete considera¬ 
tion to the qualifications of each applicant in determining 
whether a license should be issued to each such applicant. 
However, the Commission is not under a duty of making a 
“comparison of the qualifications of each” in every case, as 
appellant assumes (Br. 8), regardless of whether the applica¬ 
tions are conflicting or mutually exclusive. It is well recog¬ 
nized that the Commission is not required to hold hearings on 
all applications for licenses or construction permits, whether or 
not such applications are in substantial conflict with the rights 
of existing stations or other pending applications. In the ab¬ 
sence of such conflict the question of whether the application 
should be designated for hearing or granted without hearing is 
a matter coming within the administrative discretion of the 
Commission under the provisions of Section 309 (a) of the 


Communications Act. 8 Separate applications for construction j 
permits in the same community but not in conflict with each j 
other are separately processed. The authority of the Com- j 
mission to proceed in this manner has been upheld by this I 
Court in the recent case of Mansfield Journal Co. v. Federal ! 
Communications Commission, — U. S. App. D. C. —, March 7, ! 
1949. j 

Upon an examination of the facts in the instant case, it is 
clear that the Commission at all times in dealing with the sev¬ 
eral Detroit applicants strictly adhered to the ruling of the 
Supreme Court in Ashbacker v. Federal Communications Com¬ 
mission, 326 U. S. 327,66 S. Ct. 203,90 L. Ed. 108 as well as the 
requirements of its own Rules and Regulations. When there 
were originally six applicants for five channels, the Commission 
properly scheduled a consolidated hearing to determine on &j 
comparative basis, which, if any, should be granted (App. 13). ! 
But after two of the applicants had withdrawn and there was 
no longer any need for comparative consideration, the Com¬ 
mission vacated its order scheduling the consolidated hearing 
(App. 15). The Commission was not under the circumstances 
required by the Ashbacker case to hear the applications in a 
consolidated proceeding. The Commission properly proceeded 

•Section 300 (a) of the Communications Act reads as follows: 

“If upon examination of any application for a station license or for the 
renewal or modification of a station license the Commission shall determine 
that public interest, convenience, or necessity would be served by the grant¬ 
ing- thereof, it shall authorize the issuance, renewal, or modification thereof 
in accordance with said finding. In the event the Commission upon exam¬ 
ination of any such application does not reach such decision with respect 
thereto, it shall notify the applicant thereof, shall fix and give notice of a 
time and place for hearing thereon, and shall afford such applicant an 
opportunity to be heard under such rules and regulations as it may pre¬ 
scribe.” 

Under Section 319, construction permits which must be issued before any 
license for a station may be granted, may similarly be granted, upon written 
application, if “public convenience, interest, or necessity will be served by 
the construction of the station.” The Supreme Court has held, in Ashbacker 
Radio Corporation v. Federal Communications Commission , 326 U. S. 327, 
that the provisions of Section 309 (a) pertaining to the granting or denying 
of station licenses are applicable to the grant or denial of the preliminary 
construction permits. The Ashbacker decision expressly recognizes the au¬ 
thority of the Commission to make a grant without hearing in appropriate 




with the individual processing of the separate applications, and, 
when it was able to reach a determination that a grant of the 
applications of any of the applicants would serve the public 
interest, convenience, or necessity, took appropriate action to 
make such grants. At the time of each grant there were more 
channels than there were applicants. After the last such grant, 
on March 20,1947, to the Fort Industry Company, two channels 
still remained with only appellant's application pending. No 
significance can be accorded appellant’s statement that these 
grants were made “without hearings, competitive or otherwise, 
and appellant received no notice prior to such action” (Br. 9). 
The Commission properly considered each application sepa¬ 
rately and was not required to hold competitive hearings under 
the requirements of Section 309 (a) of the Act or the ruling of 
the Ashbacker case. Nor did the Commission err in granting 
the applications of King-Trendle, the Evening News Associa¬ 
tion, and the Fort Industry Company while not acting upon 
the appellant’s, since the applications were not then mutually 
exclusive. Whenever two or more applications, not mutually 
exclusive, for similar licenses in one locality are pending before 
the Commission, the Commission is not required to act on them 
simultaneously. Mansfield Journal Co. v. Federal Communi¬ 
cations Commission , supra. 

While, as has been shown, the Commission’s action in process¬ 
ing the applications separately and granting others while re¬ 
taining appellant’s was entirely proper and legal, it was also 
orderly and impartial. Appellant’s tardy imputations of un¬ 
fairness are dispelled by the facts. The controlling interest in 
the appellant corporation is held by Paramount Pictures, Inc. 
As early as May 2, 1946, if not before, appellant must have 
realized that the possibility of its securing a construction permit 
in Detroit depended in part on the Commission’s decision with 
respect to the interest of Paramount Pictures, Inc., in existing 
television licensees and applicant companies. For on that date 
in connection with the Los Angeles hearing to which Television 
Productions, Inc., controlled by Paramount, was a party, the 
Commission included as an issue in that hearing Paramount’s 
interest in various licensees and applicants. This was prior 
to the Commission’s granting of the applications of King- 


Trendle and The Evening News Association on July 11, 
1946. On December 20, 1946, the Commission in its Memo¬ 
randum Opinion and Order In re application of Television Pro¬ 
ductions, Inc., Hollywood, California, 3 Pike & Fischer R. R. 
682, found Paramount controlled Allen B. Dumont Labora¬ 
tories, Inc. And on January 16, 1947, the Commission noti¬ 
fied Paramount that with the grant of Dumont’s application 
for a Pittsburgh station, Paramount, or companies which it 
controlled, had received a total of 5 television authorizations, 
the maximum number permitted to any one licensee under 
Section 3.640 of the Commission’s Rules. Accordingly, the 
Commission ordered the dismissal of appellant’s application for 
a television station in Detroit and certain other applications 
cf companies controlled by Paramount. Paramount was in¬ 
formed that it might request a hearing within 20 days (App. 1$). 
Extensions of time at the request of Paramount were granted 
by the Commission to and including October 15, 1947 (App. 
25-26). During this period, on March 20, 1947, the Commis¬ 
sion had granted the application of Fort Industry Company. 
Thus, while it is true that three other applicants were granted 
stations in Detroit while United Detroit Theatres’ applica¬ 
tion was not acted upon by the Commission, it is clear from 
the foregoing, in view of the Commission’s multiple ownership 
rule, that it was necessary to delay action on appellant’s appli¬ 
cation until the interest of Paramount in other companies had 
been resolved. None of the other Detroit applicants was 
granted before this issue as to appellant arose, and any delay in 
the Commission’s action on appellant’s application thereafter 
was at appellant’s request. 

It is also significant that the record shows that at the time 
of the grants to the other Detroit applicants, appellant did not 
object, request reconsideration, or appeal from the Commis¬ 
sion’s action. If appellant really believes it should have been 
given comparative consideration with the other applicants, or 
prior notice of Commission action in relation thereto, appellant 
should have raised the point at the time of the grants in 1946 
and 1947, not by an appeal taken on September 4, 1948. | 

If the Commission’s action in granting the other Detroit 
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applicants without comparative consideration with appellant 
was proper at the time, and certainly it was, it is not made 
improper retroactively because at a subsequent date appellant 
finds itself faced with the necessity for a comparative hearing 
with another applicant. After the third Detroit applicant was 
granted on March 20, 1947, two channels remained with only 
appellant’s application pending. However, on July 3, 1947, 
following international negotiations the Commission deleted 
a channel from Detroit in order to permit its use by Canada, 
on the basis that it was “an important and necessary step in 
concluding agreements between both countries looking towards 
a solution of mutual allocation problems for television broad¬ 
casting” (12 Fed. Reg. 4756). Thus, only one channel re¬ 
mained unassigned in Detroit. Therefore when WJR, the 
Goodwill Station, Inc., filed a new application on November 4, 
1947, its application was mutually exclusive with appellant’s and 
of course a hearing became necessary. Appellant made no ob¬ 
jection to being set for hearing with WJR on the ground the 
Commission had unreasonably delayed action on its applica¬ 
tion, or indeed, on any other ground. Thus, during the entire 
course of the processing of appellant’s application, including 
action in setting it down for hearing with the WJR applica¬ 
tion, appellant made no claim of unfairness with respect to 
the procedural steps followed by the Commission. 

EL The Commission properly granted intervener's application 
for modification of its construction permit without giving it 
comparative consideration with appellant's application for 
a construction permit 

The burden of appellant’s argument on this appeal is that 
the Commission must give comparative consideration to an 
application filed by the holder of a construction permit request¬ 
ing additional time within which to complete construction and 
to an original application for a construction permit which has 
not been acted upon by the Commission. In other words, 
appellant argues that the holder of a construction permit and 
the original applicant are in the same position before the Com¬ 
mission. While this is a novel theory and appellant’s discourse 
is interesting, it would perhaps be worthy of greater considera- 
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had desired to contest the legality of such grant and had been 
able to show that it was legally aggrieved or adversely affected 
thereby, it could have brought a direct appeal to this Court 
within twenty days under Section 402 (b) of the Communica¬ 
tions Act. It did not, however, do so. 

The application which is the subject of the present appeal 
is that filed by intervenor on November 8, 1947, requesting 
further time within which to complete construction of its sta¬ 
tion. At that time, appellant’s original application for a con¬ 
struction permit was still pending before the Commission, hav¬ 
ing neither been granted nor denied. With only one channel 
remaining in Detroit at that time, another applicant, WJR, 
the Goodwill Station, Inc., having filed its application, appel- 
lant’s application was mutually exclusive with that of WJR, 
and of course under the rule of the Ashbacker case the Com¬ 
mission was required to give them comparative consideration. 
In considering the applications of appellant and WJR, the 
Commission would make the same original determinations 
as to each as it did in passing on the application of the inter¬ 
venor and other Detroit applicants. That is, the Commission 
would examine each to see if it possessed the necessary quali¬ 
fications and to determine whether its operation would be in 
the public interest. Because only one channel remained, the 
Commission would of course have to make further determina¬ 
tion as to which applicant would better serve the public inter¬ 
est if it found both qualified to be a licensee. 

The primary point to be noted is that so far as appellant was 
concerned, the Commission had yet to make its initial exam¬ 
ination of its application. Appellant was in the status of an 
applicant before the Commission. On the other hand, the 
intervener’s application and qualifications had been passed 
upon by the Commission, it had been granted a construction 
permit, and its application merely asked the Commission to 
grant it additional time within which to construct its station. 
Certainly these are not mutually exclusive applications such 
as the Supreme Court was concerned with in the Ashbacker 
case. Analysis of the differences between an original applica¬ 
tion for a construction permit and an application for modifi¬ 
cation of an outstanding construction permit will show the 


different matters which the Commission must consider in 
passing on each, the different standing upon which the respec¬ 
tive applicants are before the Commission, and why such appli¬ 
cations are not mutually exclusive or entitled to comparative 
consideration. 

Applications for construction permits for television broads 
cast stations are governed by the provisions of Section 319 (a) 
of the Communications Act, and Section 3.611 and 3.612 of 
the Commission's Rules and Regulations. Section 319 (a) 
provides that no license shall be issued for the operation of 
any radio station unless the Commission has granted a permit 
for its construction upon written application therefor. That 
Section further provides that the Commission may grant such 
permits if public interest, convenience or necessity will bb 
served by such construction, and sets out in detail the types of 
information which may be required to be submitted in the 
application form including information as to the applicants 
citizenship and character, the financial, technical and other' 
ability of the licensee to construct or operate the proposed 
station, its ownership and location, the desired frequencies, 
power and hours of operation, the purpose for which the station 
is to be used, the type of transmitting apparatus, and the ex-. 
pected completion and operation dates of the station. Section 
3.611 of the Rules provides that such applications for construc¬ 
tion permits for new stations shall be filed on FCC Form 301, 
and Section 3.612 requires that the applicant make a full dis¬ 
closure as to all matters required to be disclosed by the appli¬ 
cation form. i 

i 

Under the scheme set forth in the Communications Act as 
administered by the Commission, the holder of a construction 
permit is virtually a licensee. This was recognized by the Su¬ 
preme Court in the Ashbacker case. Its holding was based upon 
the assumption that a person who had been granted a con¬ 
struction permit occupied a position similar to an established 
licensee. Section 319 (b) of the Communications Act con¬ 
templates that a “license" shall issue as of course to covet* a 
“construction permit” when construction is completed in Ac¬ 
cordance with the construction permit, assuming no new fabts 
such as fraud or misrepresentation have first come to the atten- 
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tion of the Commission after the issuance of the original permit. 
The substantial nature of the right conferred by the grant of 
a construction permit is similarly recognized by Section 402 (b) 
of the Act which provides an appeal from the grant or denial 
of an application for construction permit must be taken within 
twenty days. Thus, the permittee can assume that unless his 
grant is attacked in twenty days, he can proceed with construc¬ 
tion and will be issued a license if he completes the construction 
within the terms of his permit. 

After the construction permit has been issued, it may of 
course be necessary for the permittee to return to the Commis¬ 
sion from time to time to have his permit modified to reflect 
new details which develop in the course of fulfilling the con¬ 
struction permit. If no site for construction was specified in 
the original application but rather the permittee represented 
that it would be determined later and submitted to the Com¬ 
mission for approval, and the construction permit was issued 
on this basis, obviously it is necessary for the permittee to have 
his permit “modified” to show the site after it has been se¬ 
lected.® After construction has been commenced, the permittee 
may find the equipment specified in his permit is unavailable 
or it may develop that another type is superior or preferable for 
other reasons. Again the permit must be “modified” to show 
changes in equipment. In all such cases, he must apply for a 
modification of his construction permit. 10 

If construction is not completed within the eight months al¬ 
lowed, the permittee files an application for additional time. 11 

After construction has been completed, the permittee must 
request authorization to make equipment and program tests. 13 
All of these matters may easily arise in the course of construc- 

*To do this permittee fills out relevant portions of Form 301. Section 
1-311 of Rules and Regulations. 1 Pike & Fischer R. R. 51:311. 

*rbid. 

“F. C. C. Form 701; Section 1.314 (b) of the Rules and Regulations; 1 
Pike & Fischer R. R. 51:314 (b). 

° Sections 1-315 and 1.316 of the Rules and Regulations provide for ap¬ 
plications for such tests. 1 Pike & Fischer R. R. 51:315 and 51:316. 


tion and necessitate a modification of the permit, or further! 
authorization by the Commission. 

From the foregoing, it is readily seen that applications for 
modification of construction permits are frequently filed by 
permittees as a matter of course. Certainly a permittee re¬ 
questing modification cannot be considered as in the same 
status as an original applicant. It destroys the very kind of 
assurance for proceeding which a construction permit is de¬ 
signed to create to contend that an original applicant whose 
qualifications and proposed operation have not yet been 
examined by the Commission should be set down for a com¬ 
parative hearing with a permittee upon the occasion of every 
new routine application looking toward the fulfillment of the 
construction permit. j 

Analysis of the provisions of Section 319 (b) and Section 
3.615 of the Commission's Rules makes clear that an applica¬ 
tion for the extension of time for the completion of construc¬ 
tion under Section 319 (b) is neither the same as, nor substan¬ 
tially identical with, an application for a construction permit 
under Section 319 (a). Section 319 (b) of the Act and Section 
3.615 of the Commission’s Rules provide that construction per¬ 
mits already issued shall be forfeited if the station is not ready 
for operation within the time specified in the construction per¬ 
mit or within such further time as the Commission may allow. 
Section 3.615 of the Rules provides that an application, on 
FCC Form 701, may be filed at least 30 days prior to the 
expiration date of the construction permit for extension of the 
time in which to construct a station and that such applica¬ 
tions will be granted upon a specific and detailed showing 
either that the failure to complete construction was due to 
causes not under the control of the grantee or to other matters 
sufficient to justify the extension. If the application is 
granted, the new completion date becomes the completion date 
for the existing construction permit. If it is denied, the con¬ 
struction permit is forfeited in accordance with the provisions 
of Section 319 (b). But this application to prevent forfei¬ 
ture of an existing construction permit is clearly not itself an 
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application for the construction permit under Section 319 (a) 
of the Act. The form of the application is different; the fac¬ 
tual showing to be made in the applications is different; and 
the basis for the Commission’s decision to grant or deny such 
applications is different. 

B. The Commission is not required by the Aahbaeker case to give com¬ 
parative consideration to an original application for a construction per¬ 
mit and an application for modification of a construction permit 

Appellant attempts to ignore the distinction between an 
application for modification of an existing permit and an appli¬ 
cation for initial authorization by stating that the physical 
as well as the legal facts are diametrically opposed to the asser¬ 
tions contained in the Commission’s opinions and orders of 
February 20,1948 (App. 59), and of March 2, 1948 (App. 71), 
which held that the Commission’s action in extending a com¬ 
pletion date is not comparable to granting a new application 
for a construction permit. Appellant goes on to state “favor¬ 
able action upon any one of the applications in question had 
the physical result of reducing by one the number of channels 
available for assignment in the Detroit area” (Br. 14). Here, 
again, appellant seeks to advance as a reason in support of 
his argument the fact that a result which it desires will be 
reached if the argument is accepted. The factual and legal 
situation existing at the time of intervenor’s application for 
extension of time was that one channel had already been as¬ 
signed to intervenor. Intervenor merely requested additional 
time within which to construct its station to operate on that 
channel in accordance with its previously granted authoriza¬ 
tion. The granting of additional time to intervenor to com¬ 
plete its construction did not reduce the number of available 
channels. 

Appellant is indulging in a fallacy that it is entitled to a hear¬ 
ing as of right on any matter which might make an additional 
channel available, whether or not the applications are conflict¬ 
ing or mutually exclusive. On appellant’s theory a new appli¬ 
cant would be entitled to comparative consideration with an 
existing licensee on a proceeding to revoke the latter’s license 
pursuant to the provisions of Section 312 (b). But it is ob- 
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vious enough that the possibility that the appellant may secure 
an advantage or benefit as the result of a possible disposition 
of such a proceeding which may result in making another 
channel available does not in itself operate to confer a right 
on appellant. Similarly, in the present case, appellant’s claim j 
is based on the result which would follow if intervenor’s applir j 
cation for additional time within which to complete construe- j 
tion were denied. It is not, and cannot, be based on any claim | 
that fulfillment of the statutory scheme with respect to the j 
passing on qualifications of applicants prior to the grant of a j 
construction permit, requires that subsequent applications j 
based on the prior grant of construction permit must be treated ! 
in the same manner as that prior application. 

Analysis of the factual situation which resulted in the Su¬ 
preme Court’s decision in the Ashbacker case conclusively j 
shows that no comparable situation, requiring application of 
the principles settled in that decision, exists in the present | 
case. The Ashbacker case holds that where two or more appli- | 
cations for construction permits or station licenses, pending j 
before the Commission but unacted upon are “mu- j 
tually exclusive” in the sense that both cannot be granted j 
because the grant of one precludes the grant of the other, the j 
Commission may not grant one such application without hear- j 
ing, upon a determination under Section 309 (a) of the Com- \ 
munications Act that the “public interest, convenience, ori 
necessity would be served” thereby, and simultaneously desig- j 
nate the other application for the hearing required by the same 
Section 309 (a), where the Commission upon examination of; 
an application is not able to determine that its grant would 
service the public interest. The reason for this holding wasj 
that such a hearing on the second application though possibly j 
satisfying “the strict letter of the law,” would in fact place 
an all but impossible burden upon the applicant set for hear¬ 
ing by making what is in form a hearing on the merits of the 
applicant’s own application in fact a rehearing on the! 
grant already made to the conflicting applicant, with the bur¬ 
den of upsetting the prior action entirely on the applicant set 
for hearing. The Supreme Court held, therefor, that under 
such circumstances the Commission is required to designate 


i 
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both applications to be heard in a consolidated hearing, and 
on the basis of this hearing record, determine on a compara¬ 
tive basis, which of the two applicants would best serve the 
public interest and should therefore be granted. - 

Although the same considerations are not present here, ap¬ 
pellant, nevertheless believes that the rule of the Ashbacker 
case should in any event be applicable. Appellant would sub¬ 
stitute for the facts and reasons of the Ashbacker case the fact 
that the Commission’s action here complained of “was taken in 
the establishment of a new service.” While the problem in 
connection with Commission consideration of FM and televi¬ 
sion applications is somewhat different from that involved in 
consideration of standard broadcast (AM) applications, no suf¬ 
ficient difference or reason exists for such an unwarranted ex¬ 
tension of the Ashbacker ruling as that urged by appellant. 
In the standard broadcast (AM) field the Commission has not 
attempted to set out any over-all allocation of the different 
classes of available frequencies and stations among the various 
states and communities but has determined between conflict¬ 
ing applications for stations in different communities on a case- 
to-case basis in the light of the provisions of Section 307 (b) of 
the Communications Act, requiring that the Commission as 
nesirly as possible make a “fair, efficient, and equitable distri¬ 
bution” of facilities among the several states and communities. 
The matter of finding a feasible frequency assignment is pri¬ 
marily an engineering problem which is left to the individual 
applicant. In the two newer broadcast services, however, 
where the Commission was not confronted by a situation which 
had grown up over the years, involving existing assignments of 
thousands of stations, the Commission has in advance estab¬ 
lished tentative allocation plans by which the frequencies avail¬ 
able for each of the services have been distributed in as fair a 
manner as possible among the various metropolitan districts 
and other major communities of the country. 13 By these allo- 

u In the television field, the tentative aUocation plan is codified as Section 
3.606 of the Commission’s Bales and any changes therein must be made 
through formal rule-making proceedings in accordance with the provisions 
of Section 1.702 of the Commission’s Rules and Section 4 of the Administra¬ 
tive Procedure Act, 5 U. S. C. § 1003. See Yankee Network, Inc., 4 Pike & 
Fischer, B. B. 164. 
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cation plans a fixed number of channels are allocated to each of j 
the major metropolitan districts and communities and appli- j 
cants for construction permits for stations in any one of these 
communities are required to apply for one of the channels so a!- j 
located. 14 Assignments are made to applicants from among the 
available channels for the particular community, and where all 
channels allocated to a community are assigned, no further 
grants will be made to applicants for stations in the commu¬ 
nity, unless a further allocation is first made to the community, j 

The result is that in the FM and television fields where there 
are sufficient channels available and unassigned to accommo¬ 
date all pending applications, the applications cannot be con- j 
sidered mutually exclusive in the meaning of the Ashbacker 
case. Such was the situation in this connection when the first 
three grants were made to the Detroit applicants, including 
intervenor. Of course where there are more applications pend¬ 
ing for a given community than there are existing unassigned 
channels, the applications may be said to be in conflict with one 
another since grants cannot be made to all. Since one or more 
of the applicants in the latter situation would necessarily have; 
to be denied, it is clear that the only fair procedure by which 
the various pending applications may be considered is to treat 
them as all “mutually exclusive” and to consider all in one 
consolidated hearing, the result of which would be the making 
of grants up to the number of available channels to the appli¬ 
cants best qualified on a comparative basis, and the denial of 
the others. This is the procedure which the Commission hag 
adopted and consistently followed in passing upon FM and 
television applications. 

But the Ashbacker case does not require the Commission to 
process all pending television and FM applications for facilities 
in any given community simultaneously and in one consoli¬ 
dated proceeding, where there are sufficient channels available 

and unassigned to accommodate all pending applications, if 
_:_ 

14 While the television applications must specify the channel desired under 
the provisions of Section 1.304 of the Commission’s Roles, the Commission 
has consistently held that it will consider such applications as requesting 
alternatively assignment to any other available channel if the one requested 
cannot be or is not assigned to the applicant. 

I 

i 

i 
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the Commission is able to determine, with respect to those 
which have been completely processed and are ready for ac¬ 
tion, that a grant would serve the public interest. In such 
cases, as the decision of this Court in Mansfield Journal v. Fed¬ 
eral Communications Commission, supra, makes clear, the 
Commission is not required to withhold action granting an 
application which has been on file the requisite thirty-day pe¬ 
riod, has been processed, and is available for action because 
processing has not as yet been completed on some other appli¬ 
cation for facilities in the same community. Any requirement 
which would hold up action on the application which was ready 
for grant, because of the possibility that still other applications 
might be filed which would result in conflict with the unproc¬ 
essed'applications remaining in a pending status, would seri¬ 
ously delay the opening up of the new broadcast services of FM 
and television, by retarding the granting of construction per¬ 
mits. Communities not presently receiving television service 
might have such service indefinitely postponed as a conse¬ 
quence of repeated Commission re-examination of the pending 
applications in the light of each additional application for li¬ 
censes in the community. 

The Commission properly granted the other Detroit appli¬ 
cations and retained appellant’s application in a pending status. 
Appellant was entitled to comparative consideration with WJR 
which filed later when, only one channel remained and these 
applications were designated for comparative hearing. But, 
a pending applicant like appellant is not entitled to compara¬ 
tive consideration with a holder of a previously granted con¬ 
struction permit who requests modification of that permit. 
Certainly an application which has already been granted and 
was not mutually exclusive with any other at the time of the 
grant does not become so at a later date because other applica¬ 
tions remain unprocessed in a pending status. The fact that 
additional initial applications may have been subsequently 
filed to the extent there are more applicants than channels, and 
such initial applications are therefore mutually exclusive, does 
not mean previously granted applications become mutually 
exclusive when modification of the granted permit is requested. 
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If appellants theory were correct, it would be impossible to i 
determine when the Commission's action of granting an appli- j 
cation would be final. Presumably any further request by the j 
holder of a construction permit, for action by the Commission i 
with respect to the already granted construction permit, such 
as requests to change equipment, to specify site, or for authoriza- j 
tion for equipment tests, would cancel the construction permit 
and convert the holder thereof to a mere applicant. But no such 
paralysis of the Commission's licensing procedures is required by j 
the Ashbacker case, which requires joint and comparative con¬ 
sideration only of such applications as are actually mutually ex- j 
elusive at the time they^are pending before the Commission, 
prior to final action granting or denying any of such applications, j 
In line with appellant's argument that intervener's applica- j 
tion for modification of its construction permit was mutually ! 
exclusive with appellant's original application for such a permit! 
within the meaning of the Ashbacker case, appellant further,' 
argues these applications presented “conflicting claims” withinj . 
the meaning of Section 1.724 of the Commission's Rules and so' 
should have been consolidated for hearing. Since appellant's! 
application was for an original authorization, a construction 
permit, the very type dealt with in the Ashbacker case, if, as 
has been shown, it was not mutually exclusive with intervener's 
within the meaning of that case, it is impossible to see how 
there could be any violation of the Commission's Rule which is 
in effect a restatement of the Ashbacker case. \ 

i • 

C. A timely application for extension of construction permit does not be¬ 
come an application for a construction permit because of its pendency 
after the original expiration date 

I 

The construction permit issued to King-Trendle provided, 
as required by Section 319 (b) of the Communications Act that 
the permit would be automatically forfeited if the station was 
not ready for operation by the date set out in the permit as the 
latest date on which actual operation was expected to begin, 
or within such further time as the Commission might alloy?. 

In compliance with this provision of Section 319 (b), as set 
forth in the license, the grantee applied several times to the 
Commission for extension of the completion date of its cork- 


i 
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struction permit, setting forth the reasons why it believed such 

• * 

extensions were necessary. The Commission in each case 
granted these applications and extended the period for construc¬ 
tion for various periods of time—the last such extension being 
the order of February 12,1948, which is the subject of this action. 
But the several applications for extension of time of the comple¬ 
tion date of construction under Section 319 (b) of the Communi¬ 
cations Act, were in no respect comparable to the initial appli¬ 
cation for a construction permit required by Section 319 (a) of 
the Act. At no time had the original construction permit 
granted to King-Trendle lapsed. Indeed it is impossible to 
see how it could have in view of the provision of Section 9 (b) 
of the Administrative Procedure Act which provides: 

In any case in which the licensee has, in accordance 
with agency rules, made timely and sufficient applica¬ 
tion for a renewal or a new license, no license with ref¬ 
erence to any activity of a continuing nature shall ex¬ 
pire until such application shall have been finally deter¬ 
mined by the agency. 15 

It is not questioned in this case that the intervenor made timely 
application for modification of its permit so as to extend the 
completion date. Intervenor’s application for extension of 
time was originally filed on November 8,1947 (App. 30). The 
date then specified in its construction permit was December 
10,1947, so that the application for modification filed Novem¬ 
ber 8 was in accordance with Commission’s Rule requiring such 
applications to be filed at least 30 days prior to the expiration 
date of the permit (Section 3.615 of the Commission’s Rules 

“In reference to this provision of Section 9 (b) it has been said: 

“This sentence states the best existing law and practice. Sen. Rep. p. 
43 (Sen. Doc. p. 229). It is only fair where a licensee has filed his appli¬ 
cation for a renewal or a new license in ample time prior to the expiration 
of his license, and where the application itself is sufficient, that his license 
should not expire until his application shall have been determined by the 
agency. In such a case the licensee has done everything that is within his 
■power to do and he should not suffer if the agency has failed, for one 
reason or another, to consider his application prior to the lapse of his 
license. Agencies, of course, may make reasonable rules requiring suffi¬ 
cient advance application” (Attorney General’s Manual on the Administra¬ 
tive Procedure Act, pp. 91, 92). 




and Regulations). The fact the Commission did not act on 
this application for modification until February 12,1948, sub¬ 
sequent to the expiration date of the construction permit, did 
not cause the construction permit granted to King-Trendle 
to lapse. Section 9 (b) of the Administrative Procedure Act 
is entirely applicable to prevent such lapse or expiration. 

D. The Commission correctly granted intervener’s petition for reconsidera¬ 
tion and granted without further hearing the extension of the date for 
completion of the construction of its Detroit station 

This action of the Commission was taken by order of Febru- I 
ary 12, 1948 (App. 58). The Commission had previously on f 
January 30,1948, designated intervenor’s application for mod- j 
ification of its construction permit for hearing to determine j 
whether it would be in the public interest to grant its applies j 
tion for extension of completion date (App. 39). Section 3.615 j 
of the Commission's Rules and Regulations provides that such j 
applications will be granted upon a specific and detailed show- ' 
ing that the failure to complete construction was due to causes; 
not under the control of the grantee or upon a specific and de¬ 
tailed showing of other matters sufficient to justify the exten¬ 
sion. 16 The rule does not specify whether or not a hearing 
shall be held. However, as a matter of consistent adminis¬ 
trative practice the Commission does afford hearings on an 
application for modification of construction permit if it should 
appear that there is an obstacle to a grant. Therefore, if the 
Commission is unable to determine from the facts before Hi 
without a hearing that public interest would be served by mod¬ 
ification of the construction permit, the application will be set 


“ Section 3.615 (b) reads as follows: 

“An application (Form FCC No. 701) for extension of time within which 
to construct a station shall be filed at least thirty days prior to the expira¬ 
tion date of such permit if the facts supporting such application for exten¬ 
sion are known to the applicant in time to permit such filing. In other cases 
such applications will be accepted upon a showing satisfactory to the Com¬ 
mission of sufficient reasons for filing within less than thirty days prior to 
the expiration date. Such applications will be granted upon a specific and 
detailed showing that the failure to complete was due to causes not under 
the control of the grantee, or upon a specific and detailed showing of 
other matters sufficient to justify the extension.” 









for hearing as was done in this case on January .30,1948. Sub¬ 
sequent to this designation, however, on February 5, 1948, the 
intervenor filed with the Commission a petition for leave to 
amend (App. 40) a proposed amendment to its application 
(App. 41-47), and a petition requesting the Commission to 
reconsider the designation of the application for hearing and 
to grant it without hearing (App. 51-57). These set forth 
further reasons why intervenor had not completed construc¬ 
tion of its Detroit station, details as to the steps that had been 
taken including information as to contracts with construction 
companies and orders for the delivery of equipment, and added 
current, supplementary and revised information with reference 
to the steps intervenor was taking to complete construction to 
put its Detroit station on the air. Upon consideration of the 
facts and assurances so set forth, the Commission on February 
12, 1948, issued an order granting without hearing the inter- 
venoms application for modification of its construction permit 
(App. 58). Such action was entirely within the authority and 
discretion of the Commission. And in its brief, appellant does 
not argue this point. 

UL The appeal should be dismissed because it was not brought 
within twenty days after the decision of the Commission 
complained of became effective as required by Section 402 (c) 
of the Communications Act 

On October 5, 1948, the appellee filed a motion to dismiss 
this appeal on jurisdictional grounds. This motion was over¬ 
ruled by this Court (Judges Clark and Miller with Judge Ed- 
gerton dissenting) without opinion on January 26, 1949, after 
briefs and oral argument. One of the grounds for appellee’s 
motion was that the appeal was improperly brought in this 
Court under Section 402 (b) of the Communications Act since 
the Commission’s action granting the application of King- 
Trendle for extension of time in which to complete construc¬ 
tion of its television station in Detroit was not a decision grant¬ 
ing or refusing an application for a construction permit or li¬ 
cense for a radio station or for renewal or modification of a radio 
station license within the meaning of the provisions of Section 
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402 (b) authorizing direct appeal to this Court from specified 
actions of the Commission. The second ground for the motion 
was that the action was not brought “within twenty days after 
the decision of the Commission complained of became effec¬ 
tive” as required by Section 402 (c) of the Communications 
Act with respect to all cases brought directly to this Court on 
appeal from a decision of the Commission under the provisions 
of Section 402 (b). 

Section 402 (c) provides that appeals to this Court under 
Section 402 (b) : 

* * * shall be taken by filing with said Court within 
twenty days after the decision complained of is effective, 
notice in writing of said appeal and a statement of the 
reasons therefor, together with proof of service of a true 
copy of said notice and statement upon the Commission. 
Unless a later date is specified by the Commission as 
part of its decision, the decision complained of shall be 
considered to be effective as of the date on which public 
anriouncement of the decision is made at the office of 
the Commission in the City of Washington. [Italics 
supplied.] 

In the present case, the Commission's order granting King- 
Trendle’s application for extension of time on its construction 
permit was adopted and issued on February 12,1948, and ap¬ 
pellant's petition for rehearing, brought under the provisions 
of Section 405 of the Communications Act, was denied by Order 
Of the Commission dated May 6,1948, and “public announce¬ 
ment of the decision” made “at the office of the Commission in 
the City of Washington” in accordance with Section 402 (c) on 
May 7, 1948, by public notice in Report N6.1277 FM & TV 
Broadcast Actions (App. 74), and copies of the Commission's 
Order of May 6 were, thereafter, available for inspection by 
interested parties at both the Commission’s Public Reference 
Room and the Office of Information in accordance with Sec- 
tions 1204 and 1.205 of the Commission's Rules and Regu¬ 
lations. Yet this appeal was not taken until September 4, 
1948, nearly four months later, long after the statutory period 
for appeal had expired. 





Appellant attempted to excuse this fatal jurisdictional defect 
by pointing to the fact that although public notice was given 
on May 7, 1948, of the Commission's action of May 6, 1948, 
denying its petition for rehearing, through inadvertance no 
copy of the actual order denying the petition was sent at the 
time to appellant or its counsel as is the usual, but unofficial, 
Commission procedure. To this effect it filed its petition of 
June 8, 1948, requesting the Commission to vacate its order 

t 

of May 6, and to issue a new order similar in nature but effective 
as of the new date. The Commission denied this petition 
because, as it pointed out in its Memorandum Opinion and 
Order of August 18, 1948 (App. 81-84), neither the provi¬ 
sions of Section 6 (d) of the Administrative Procedure Act, 
5 U. S. C. 1005 (d), nor of Section 1.729 of the Commission's 
Rules and Regulations, requiring “prompt notice to be given" 
of Commission denials of any petition in connection with any 
agency proceeding specify in what manner the notice shall be 
given, whereas Section 402 (c) of the Communications Act 
specifically provides that the requisite notice of Commission ac¬ 
tion for determining the effective date of Commission action ap¬ 
pealable under Section 402 (b), shall be the making of public 
announcement of the decision at the office of the Commission in 
the City of Washington, exactly what was done in the present 
case. The Commission did not believe that the history of the 
Administrative Procedure Act indicated that Section 6 (d) was 
intended to prescribe any particular form of notice or to super¬ 
sede or amend existing provisions of law providing for specific 
methods of notice of agency action. Nor was it thought that a 
statute providing generally for prompt notice might be said to 
have amended specific statutory provisions prescribing a par¬ 
ticular method of notice of agency action where nothing in the 
legislative history of the later and more general statute indi¬ 
cated any such intent. 

In view of the fact that this Court has previously denied 
appellee’s Motion to Dismiss the instant appeal on jurisdic¬ 
tional grounds, the Commission hesitates to reargue this point. 
However, an explicit resolution of this issue is necessary for 



proper administration of the Communications Act and pres¬ 
ervation of the finality which Sections 405 and 402 (c) of 
the Communications Act were dearly intended to achieve. 

As a result of this Court's overruling of appellee's motion 
to dismiss without opinion, the Commission is unable to de¬ 
termine whether Section 6 (d) of the Administrative Pro¬ 
cedure Act should be construed as having amended the notice 
provision of Section 402 (c) of the Communications Act or 
whether the public notice required by Section 402 (c) of the 
Communications Act means actual notice to parties. If Sec¬ 
tion 402 (c) of the Communications Act means actual notice 
or if that Section should be construed as having been amended 
by Section 6 (d) of the Administrative Procedure Act, a fur¬ 
ther question arises as to the type of notice which must be 
given to parties, whether actual notice will satisfy the require¬ 
ment, or whether service and acknowledgment is necessary, j 
The Commission is also unable to determine the persons who 
would be entitled to notice, whether the requirement is limited 
to actual parties of record or whether “any other person ag- j 
grieved or adversely affected” entitled to appeal under Sec¬ 
tion 402 (b) of the Communications Act or to petition for 
rehearing under Section 405 of the Communications Act is 
entitled to such notice. The term “person aggrieved” is broad 
enough to include existing licensees who might suffer economic 
injury from the grant of a new facility. Federal Communi¬ 
cations Commission v. Sanders Brothers Radio Station , 309 
U. S. 470. Unless or until such persons file objections or re¬ 
quest reconsideration the Commission would have no way of 
knowing who might be “aggrieved” and to whom it should give 
personal notice. Any requirement of personal notice in all 
cases would therefore seriously impair the settling of the rights 
of persons who had received grants from the Commission and 
were proceeding on the assumption that the grant was effective 
and not subject to attack after the twenty-day period provided 
by Sections 402 (c) and 405 of the Communications Act. The 
Commission therefore believes that the issue of jurisdiction 
should be reconsidered in the light of these considerations and 
should be resolved in an opinion of this Court. 
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COUNTER-STATEMENT OF FACTS 
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On November 21, 1945, at the conclusion of the war, the 
Federal Communications Commission adopted as Section 
3.606 of its Rules and Regulations a nationwide allocation 
plan for television broadcasting. Four channels (channels 
2, 4, 5 and 7) were allocated to the Detroit area. 11 Fed. 


i 

i 
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Reg. 34-35; 1 Pike and Fischer, Radio Regulations, par. 
53:606. 1 

On February 1, 1946, there being six applications then 
on file for these four frequencies, all six (including appli¬ 
cations by United Detroit Theatres Corporation and King- 
Trendle Broadcasting Corporation, predecessor of WXYZ, 
Inc.) 2 were designated for hearing in a consolidated pro¬ 
ceeding (Joint App. 13-14). However, before the hearing 
thus ordered had been actually held, several applicants 
withdrew leaving sufficient channels available for all claim¬ 
ants. Accordingly, on April 10, 1946 the Commission va¬ 
cated its previous order designating the applications for 
comparative hearing with a view to considering the appli¬ 
cations on their individual merits (Joint App. 15-16). 

On July 11, 1946, the then pending television applica¬ 
tions for Detroit being no longer mutually exclusive, the 
Commission granted Channel 4 to the Evening News Asso¬ 
ciation (Station WWJ), and Channel 5 (subsequently 
changed to Channel 7) to King-Trendle Broadcasting Cor¬ 
poration (Station WXYZ) (Joint. App. 16-18). On March 
20, 1947, it granted Channel 2 to Fort Industry Company 
(Joint App. 22-23). 

During this period no grant of the remaining Detroit 
frequency (Channel 5) was made to applicant, a Para¬ 
mount Pictures, Inc., subsidiary, because in the Los An¬ 
geles television hearing the Commission had found that 
Paramount and Allen B. DuMont Laboratories, Inc. were 
under “common control” (3 R. R. 682), that these two 
companies had filed for ten television stations (five of 
which had been granted), and that the Commission’s mul¬ 
tiple ownership rule limiting to five the number of tele¬ 
vision grants which could be made to persons under “com- 


1 Hereinafter cited as-R. R.-- 

2 Intervenor^s application for a television construction permit was filed 
May 10, 1944 (Tr. 1-61); appellant’s application was filed May 13, 1944 
(Tr. 52-150). 
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mon control” would be violated by any further grants to 
either Paramount or DuMont or its subsidiaries (Joint 
App. 18-19). Rule3.640,1R.R.53:640.* 

Finally, on October 15, 1947, in order to dispose of the 
remaining Paramount-DuMont applications for Boston, j 
Cleveland, Cincinnati, Dallas and Detroit, all five applica- j 
tions (including appellant’s) were consolidated for hear- j 
ing on the single issue of multiple ownership (Joint App. 
27-29).* Thereafter, on November 5,1947, WJR, the Good¬ 
will Station, Inc., refiled for Detroit, making two applicants 
for the single remaining frequency. ^ WJR’s application j 
was in due course (November 21, 1947) included in the 
consolidated Paramount-DuMont hearing and the issues 
were accordingly expanded to include the comparative 
qualifications of appellant and WJR (Joint App. 32-35). j 

In the meantime, on November 10, 1947 (30 days prior; 
to the expiration date of its construction permit as re¬ 
quired by Rule 1.314(b)), intervenor filed an application 
for extension of time within which to complete construction! 
of its television station (Joint App. 30-32). On January!. 
14, 1948, while intervenor’s application for extension wasj 


3 Appellant took no appeal from the Commission's actions granting the 

other three Detroit applications nor does it contest in the instant appeal 
the validity of the original grants, or the Commission's failure to make 
a simultaneous grant of Channel 5 to appellant. At the time each grant 
was made there were sufficient frequencies to take care of all applications 
then on file. Hence, the various applications were not mutually exclusive, 
and the Commission's action severing and granting those which it 
found were duly qualified was entirely proper. Cf. Mansfield Journal Co. 
v. F. C. C., No. 9817, decided by this Court March 7,1949. j 

* i } 

4 Although the Commission has concluded in the Los Angeles hearing 
(3 R. R. 682) that Paramount and DuMont were under “common con¬ 
trol," their applications for Boston, Cleveland, Cincinnati, Dallas and 
Detroit had not been included in that hearing. Under section 309 (a) of 
the Communications Act the Commission cannot deny an application 
without first according the applicant a hearing. For this reason, even 
though the issue would probably have been res judicata in an analogous 
situation in the federal courts, a second administrative hearing on the 
other applications was deemed necessary. The Commission has since 
issued a “proposed decision" reaffirming its previous conclusion that 
Paramount and DuMont are under common control and are barred by 
Rule 3.640 from receiving additional television grants. 4 R. R. 1025. 1 
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still pending before the Commission, appellant filed a “Pe- 
tion for Special Relief” requesting that all applications 
then pending for extension of completion dates filed by 
holders of construction permits for television stations in 
Detroit, who had not substantially completed construction, 
be designated for consolidated hearing with the pending 
new applications for unassigned channels allocated to the 
Detroit area (Joint App. 35-38). On January 30,1948, the 
Commission, on its own motion, designated for hearing the 
application for extension of completion date, to determine 
whether intervenor had been diligent in proceeding with, 
construction, and whether it would be in the public interest 
to grant the extension (Joint App. 39-40). The hearing 
was not a consolidated hearing with the pending applica¬ 
tions of appellant and WJR for new construction permits ; 
intervenor was made the only party. 

Subsequent to this designation, intervenor filed with the 
Commission an amendment to its application for extension 
and a petition requesting the Commission to reconsider 
the designation for hearing and to grant the application, 
as amended, without hearing (Joint App. 41-57). On Feb¬ 
ruary 12,1948 the Commission issued an order granting the 
petition for reconsideration and extending the completion 
date to June 10, 1948 (Joint App. 58-59). It is this order 
(and subsequent orders denying reconsideration) which 
appellant seeks to have reviewed in the instant appeal. 

On February 20,1948, the Commission adopted a Memo¬ 
randum Opinion and Order denying the appellant’s “Peti¬ 
tion for Special Relief” filed January 14, 1948, and stated 
in. part as follows (Joint App. 60-61): 

“The Co mmi ssion feels that an application for ex¬ 
tension of time in which to complete construction un¬ 
der an authorized construction permit is not similar 
to an application for a new construction permit and 
for this reason the Ashbacker decision does not apply. 
In other words, the Commission’s action in extending 
completion date is not comparable to granting a new 
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application for a construction permit, and the peti¬ 
tioner herein cannot claim that all the applicants hav-j 
ing applications pending for Detroit stations are en¬ 
titled to a comparative hearing with the King-Trendle 
application for extension of time to complete construct 
tion, (Cf. “Memorandum and Order 77 of the Commis- 

* sion in re Application of Bremer Broadcasting Cor¬ 
poration, File No. BMPH-261, released November 4, 
1947.)” 

. i 

No direct appeal was taken from the Commission’s Febf 
ruary 20,1948 order, but on March 2,1948 appellant filed a 
petition requesting reconsideration of the* Commission’g 
February 12, 1948 order granting the extension of time 
(Joint App. 65-69). An opposition to appellant’s petition 
was filed by intervenor on March 19,1948, in which it wag 
stated that (1) the Commission had acted properly in 
granting the extension; (2) appellant was not a person 
aggrieved or whose interests were adversely affected, 
within the meaning of Section 405 of the Communications 
Act and Section 1.390(a) of the Commission’s Rules, anil 
therefore, had no standing to petition for rehearing; and 
(3) the Commission had theretofore considered and denied 
(on February 20,1948) the relief requested in the petition 
(Joint App. 70). 

Appellant’s March 2, 1948 petition for reconsideration 
was denied by order of the Commission on May 6, 1948 
(Joint App. 71-73). Notice of the Commission’s action 
denying the petition was contained in a public notice re¬ 
leased May 7,1948 (Joint App. 74-75). 

On June 8, 1948 (more than 20 days after public an¬ 
nouncement of its May 6, 1948 order), appellant filed a 
petition alleging that it had not received notice of the Com¬ 
mission’s action of May. 6, 1948, and requesting the Com¬ 
mission to vacate its order of May 6,1948 and issue a simi¬ 
lar new order, effective as of the date of the new action, so 
that appellant could pursue its remedies following the de¬ 
nial of its petition for rehearing which appellant alleged 

j- 
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the Commission had wrongfully deprived it of as a conse¬ 
quence of its failure to mail to the appellant a copy of the 
May 6,1948 order (Joint App. 76-77). Appellant’s June 8 
petition was opposed by intervenor in a motion to dismiss, 
filed on June 17,1948, on the grounds that the Commission 
had fully complied with the notice requirements of the 
Communications Act and of its Rules, and that it would be 
beyond the Commission’s power to adopt a new order ef¬ 
fective as of the date of issuance (Joint App. 78-81). On 
August 18, 1948, the Commission issued a Memorandum 
Opinion and Order denying this petition of the appellant 
and pointing out that appellant had received the notice of 
the Commission’s order of May 6, 1948 to which it is en¬ 
titled under the provisions of Section 402(c) of the Com¬ 
munications Act of 1934, as amended, and that the Com¬ 
mission was without jurisdiction to waive the statutory 
20-day limitation on its power to review its own % orders in 
radio cases (Joint App. 81-84). 

0 

Thereupon, United Detroit Theatres took an appeal to 
this Court relying on section 402(b) (2) of the Communica¬ 
tions Act (47 U. S. C. sec. 402(b)(2)) (Joint App. 1-9). 
WXYZ, Inc. in turn noted its intention to intervene under 
section 402(d) of the same Act (47 U. S. C. sec. 402(d)) 
(J oint App. 10-11) .* 

Thereafter, both the appellee and intervenor filed mo¬ 
tions to dismiss the appeal on jurisdictional grounds, con¬ 
tending (1) that the appeal had not been taken within 20 
days as required by section 402(c) of the Communications 
Act, and (2) that appellant was not a “person aggrieved” 
as required by section 402(b)(2) 6f the Communications 


5 In the meantime, on May 7, 1948 ( more than 80 days before the ex¬ 
tended expiration date of June 10,1948), WXYZ, Inc., requested a further 
extension of completion date .to November 1, 1948. The Commission on 
June 2, 1948 granted the requested extension. On October 9, 1948 
WXYZ-TV commenced operations and has been on a regular program 
schedule since that date. Pursuant to two timely requests the permit 
has since been extended to June 80, 1949. No appeals have been taken 
f rom these orders granting the subsequent extensions. 
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Act Appellee made an additional contention, which in- 
tervenor disavowed, that an appeal if any must be . taker 
to a three-judge district court under section 402(a) 
than to this Court under section 402(b). In a memorandum 
order, entered January 26, 1949, this Court (Judges 
and Miller with Judge Edgerton dissenting) denied the mo¬ 
tions to dismiss. No opinion was filed. 


SUMMARY OF ARGUMENT 

. 

1. Sections 319 (b), 402 and 405 of the Commnnica- 
tions Act make it clear, in the absence of exceptional cir¬ 
cumstances like fraud or deception on the Commission!, 
that a “license’’ shall issue as of course when construction 
is finally completed in accordance with the terms of a 
“construction permit”, or within any extensions thereof 
granted by the Commission. To construe the AsJibackeir 
decision as requiring a comparative hearing each time a 
permittee files a subsidiary application for an extension 
of time, for a change of equipment, or for a transfer of. 
control resulting from the death of a particular stock¬ 
holder, would result in multifarious hearings and under¬ 
mine the assurances which Congress has given permittees 
that their “construction permits” will ripen into “li¬ 
censes”. Such a construction of the Ashbacker case 
would nullify the Commission’s “cut-off” rules (Rul6s 
1.387 (b)(3) and 1.724 (b)), adopted pursuant to and sulj>- 
sequent to the Aslibacker decision. 

Hence, the Commission did not err in refusing to con¬ 
solidate for comparative hearing appellant’s application 
for an initial construction permit with intervenor’s appli¬ 
cation for additional time to complete construction under 




a previously granted construction permit Don Lee Broad¬ 
casting System, 4 R. R. 100 (1948); National Broadcast¬ 
ing Company, Inc., 4 R. R. 643, 644 (1948) ; Allentoum 
Broadcasting Company, 4 R. R. 196 (1948); New England 
Theatres, Inc n 4 R. R. 1194 (1948); cf. Central Louisiana 
Broadcasting Corp., 3 R. R. 1019 (1947); Foundation Co. 
of Washington, 4 R. R. 19 (1947); Beacon Broadcasting 
Co., 4R.R. 417,420 (1948); Lacy-Potter Television Broad¬ 
casting Co., 4 R. R. 893 (1949). 

2. Congress has limited the jurisdiction of the Com¬ 
mission to review its own orders in radio cases to situa¬ 
tions where an “application for rehearing” is filed within 
twenty days. Section 405 of the Communications Act (47 
U. S. C. sec. 405). Similarly, this Court’s jurisdiction 
is limited to appeals taken within twenty days from the 
“public announcement” of the order complained of. Sec¬ 
tion 402(c) of the Communications Act (47 U. S. C. sec. 
402 (c)). Appellant’s petition to vacate the order of May 
6, 1948, publicly announced on May 7, 1948, was not 
filed until June 9,1948. Hence, the Commission was with¬ 
out jurisdiction to entertain that petition and the petition 
did not operate to extend the appeal period. Wilton E. 
Hall, 3 R. R. 170 (1947); Frontier B/casting Co ., 3 R. R. 
173 (1946); Amalgamated B/casting System, Inc., 4 R. R. 
55 (1948); Charles C. Carlson, 4 R. R. 317 (1948)'; United 
States v. Rayburn, 91 F. 2d 162, 164 (C. C. A. 8, 1937). 
Since the appeal was not timely taken, this Court is with¬ 
out jurisdiction. George v. Victor Tailing Machine Co., 
293 U. S. 377 (1934); Universal Service Wireless v. Fed¬ 
eral Radio Commission, 41 F. (2d) 113, 59 App. D. C. 319, 
321 (1930). 

The Communications Act of 1934 (sec. 402 (c)) provides 
for public rather than personal notice of actions on radio 
applications. This provision as to the method of giving 
notice has not been modified by section 6 (d) of the Admin¬ 
istrative Procedure Act. To construe the Communications 



Act as pennittiiig any person claiming aggrievement to pe- j 
tition for rehearing or appeal within twenty days after j 
actual or personal notice, rather than public notice, of the 1 
Commission’s action, would deprive a grantee of the ! 
safeguards which Congress intended to bestow on the 
holder of a construction permit when it required com- j 
plaints or appeals to he taken within twenty days after j 
public announcement of the grant. Sections 402 (c) and j 
405 of the Communications Act (47 U. S. C. secs. 402 (c) j 
and 405). In filing applications and petitions with the 
Commission appellant was bound by the provisions of the 
Communications Act and the Commission’s Rules, and 
was required to proceed in conformity therewith. Amen- | 
can Fruit Growers v. Lewis D. Goldstein F. & P. Corp .,! 
78 F. Supp. 309 (E. D. Pa. 1948). . j 

3. This Court’s appellate jurisdiction in radio cases is 
limited to appeals by.a “person aggrieved” by a decision; 
of the Commission granting or denying a particular ap-| 
plication. Since appellant’s application for a construction! 
permit was not mutually exclusive with intervenor’s appli-j 
cation for an extension of completion date, appellant was 
not a “person aggrieved” by the Commission’s refusal to 
consolidate these two dissimilar applications for compara¬ 
tive hearing. Consequently, this Court is without juris¬ 
diction to entertain the appeal. Foundation Co. of Wash¬ 
ington v. F. C. C . (App. D. C. No. 9411), appeal dismissed 
February 25,1947; Mansfield Journal Co. v. F. C. C. (App. 
D. C. No. 9817), appeal dismissed March 7,1949. 
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applications are on file for the same facility the Commis¬ 
sion (consolidates all applications for comparative hearing 
pursuant to the Ashbacker decision and section 309 (a) 
of the Communications Act. Rule 1.385 (e); 1 R. R. 
51:385 (e). 

After a CP has been issued, with or without a hearing, 
and if the original application was on a site-to-be-deter¬ 
mined basis, it is then necessary for the applicant to file 
an “application for modification of construction permit” 
(referred to in the trade vernacular as an “MP”). Prior 
to October 17, 1947 such requests for MPs were filed on 
P. C. C. Form 304. Since that date the permittee fills out 
the relevant portions of F. C. C. Form 301. Rule 1.311; 
1 R. R. 51:311 (note). After the site and other details 
have been thus “squared away” the permittee is required 
by the terms of his construction permit to commence con¬ 
struction within two months and to complete construction 
within an additional six months (or a total of 8 months). 
If, during the course of construction, the permittee finds 
it necessary to substitute different equipment for that 
specified in his application and construction permit, it 
thereupon becomes necessary to file still another MP ap¬ 
plication. Rule 1.311; 1 R. R. 51:311. 

During the course of construction the parties may decide 
to change from a partnership to a corporation, in order 
to reduce individual liability, or to bring in new partners 
or stockholders in case of death, in which event it is fre¬ 
quently necessary under section 310 (b) of the Act to file an 
application for “assignment of construction permit” or for 
“transfer of control” of a corporate permittee on F. C. C. 
Form 314 and 315, respectively. Rule 1.321 (f); 1 R. R. 
51:321 (f). If construction is not completed in accordance 
with the multifarious terms of the CP in the eight-months 
period allowed, the permittee files an “application for addi¬ 
tional time” on F. C. C. Form 701. Rule 1.314 (b); 1 R. R. 
51:314 (b). In new broadcast fields like FM and TV where 



there have been shortages of essential equipment and in 
complicated directional AM proposals, such requests for 
extensions have been the rule rather than the exception; 8 

• i 

After construction has been completed in accordance 
with all details of the permit an “application for license f’ 
is then filed on F. C. C. Form 302. Rule 1.318 (b)(1); 1 
R.R. 51:318 (b)(1).- 

■ . j -;u 

Not infrequently, therefore, a person files a number 
of subsidiary applications (on an average at least three 
or four) in the interval between the time of the grant 
of his construction permit and the issuance of the actual 
license. However, under the Communications Act and the 
Commission’s practice and procedure, the basic apylic a- 
tion is the original request for construction permit on 
tr Jb'orm 301 . The Communications Act 7 sec *i° n 
3l9”(b)) contemplates that a “license” shall issue as of 
course to cover a “construction permit”, when construc¬ 
tion is completed in accordance with the CP and when 
no new facts (such as fraud, concealment, mispresenta- 
tion) have first come to the attention of the Commission 
after the issuance of the original CP. Commission pro¬ 
cedures likewise highlight this fact. The initial applica¬ 
tion for a CP is passed upon by the entire Commission. 
Rule 1.382; 1 R. R. 51:382. The subsequent applications 
for minor modifications and for the license itself are ancil¬ 
lary or derivative in character and are not infrequently 
granted by the Commission’s staff to whom such matters 
are regularly delegated. Rules 0.142; 0.144; 0.145 (f) and 
1.374; 1 R. R. 50:142 ; 50:144 ; 50:145 (f) and 51:374. j 

Section 405 of the Communications Act can be cited as 
still further evidence of the integrated statutory scheme 
and the protections afforded the grant of a construction 


6 Taking a month at random, the Commission’s releases show that 108 
applications for extension of completion date on P. C. C. Form 701 were 
filed daring January, 1949. During this same period only 29 applications 
for construction permits were filed. 
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permit. That section permits the Commission to grant a 
rehearing “at any time” in telephone and telegraph mat¬ 
ters. However, in radio cases, the time within which an 
aggrieved person may petition for rehearing “shall be 
limited to twenty days”. Under section 402 (b) of the 
Act the time within which a person may appeal from a 
grant or denial of an application is likewise limited to 
twenty days. These two provisions each specifying a 
short twenty-day period are part of a clear legislative 
intent that a construction permit, unless challenged within 
twenty' days, is beyond attack. This enables the per¬ 
mittee to go ahead with construction and make large in¬ 
vestments with assurance that his grant, barring fraud 
on the Commission, shall ripen as of course into a license 
when construction is completed. 

With this background discussion, we are in a position 
to analyze appellant’s contentions regarding the scope of 
the Ashbacker decision, 326 U. S. 327 (1945). In that 
case Fetzer Broadcasting Company had filed an applica¬ 
tion, on F. C. C. Form 301, for authority to construct a 
new broadcast station at Grand Rapids, Michigan, on a 
local frequency (1230 kc). Before the Fetzer application 
had been acted upon Ashbacker Radio Corporation filed 
an application, likewise on F. C. C. Form 301, for author¬ 
ity to change its operating frequency at Muskegon from 
one local frequency to another (1490 kc to 1230 kc). Con- 
cededly, because of Muskegon’s close proximity to Grand 
Rapids, the two applications were “mutually exclusive”. 
For reasons not now material the Commission took the 
exceptional action of granting the Fetzer application and 
designating the Ashbacker application for hearing. The 
Supreme Court held, and we think quite rightly, that this 
action by the Commission deprived Ashbacker of the hear¬ 
ing it was entitled to under section 309 (a) of the Com¬ 
munications Act. 

It will be noted in that case that neither applicant had 
received any prior authorization to use 1230 kc at Grand 
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Rapids or Muskegon. Two mutually exclusive applications 
for construction permits were simultaneously on file.! The 
Supreme Court held that the Commission had no choice, 
since it had no 4 ‘cut-off rule”, but to designate both ap¬ 
plications for hearing. 

Such is not the situation in the instant case. At the 
time intervenor received its television grant there were 
sufficient channels assigned to the Detroit area to accom¬ 
modate all applicants then on file. The applications, there¬ 
fore, were not mutually exclusive. Under these circum¬ 
stances the Commission was not required to act upon both 
applications simultaneously. Mansfield Journal Co. v. 
F. C. C.j No. 9817, decided by this Court March 7,; 1949. 
It could issue a construction permit to the applicant it 
found duly qualified and withhold aetion on an application 
which it believed contravened its multiple ownership rule 
and order a hearing thereon (Rule 3.640; 1 R. R. 53i640). 
If appellant was of a contrary view, it should have {peti¬ 
tioned for reconsideration within twenty days after the 
grant of the original construction permit to intervenor or 
appealed to this Court. The grant was not attacked. bv 
appeal or by petition for reconsideration, within the 
twenty-day period allowed by sections 402 and 405 of the 
Communications Act. It follows, therefore, that inter¬ 
venor was the holder of a valid construction permit I long 
before the action here complained of was taken. 

We agree with the salutary rule announced in the Ash- 
backer case that where two applicants are both requesting 
the same facility and are both on file before action has 
been taken on either application, a comparative hearing 
must be accorded both applicants. But to hold that a 
person can force an applicant through a costly compara¬ 
tive hearing at the initial stage and, if defeated, can raise 
the same issue (or that some other applicant can dp so) 
in a second, third or fourth hearing each time the per¬ 
mittee files a request to change types of equipment, or 
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requests an extension of time (in a field like television 
where there have been serious shortages of equipment) 
would saddle an applicant with three or four hearings 
(lasting five or six years) each time he sought a broad¬ 
cast facility. Such a holding would run counter to the 
specific provisions of sections 319 (b), 402 and 405 of the 
Act which make it clear that once a construction permit 
has been issued a license will generally follow as of 
course. 

Appellant’s contention that its application for a con¬ 
struction permit should, as a matter of law under the 
Ashbacker decision, have been consolidated with inter- 
venor’s request for additional time would also completely 
nullify one of the Commission’s basic rules, namely sec¬ 
tions 1.387 (b)(3) and 1.724 (b), (1 R. R. 51:387 (b) (3) and 
1 R. R. 51:724 (b)), which provide that an application will 
not be deemed mutually exclusive and consolidated with an 
application then on file unless said application was filed 
at least twenty days before the date on which the hear¬ 
ing on the prior application has been scheduled. Under 
this rule if an applicant files what would be otherwise a 
mutually exclusive application nineteen days before the 
\ scheduled hearing date of an application already on file, 
the later application will be dismissed under the foregoing 
“cut-off” rules. Under appellant’s reasoning, although an 
applicant filed too late to be included in the original hear¬ 
ing, he could sit back and wait until the successful appli¬ 
cant files some subsidiary or ancillary application during 
the course of construction, then file his application for* a 
construction permit, and insist upon a comparative hear¬ 
ing under the so-called Ashbacker doctrine, regardless of 
the Commission’s “cut-off” rules adopted subsequent to 
and pursuant to the Ashbacker decision. 

Section 1.724 of the Commission’s Rules, although cited 
by appellant for the contrary proposition (Br. 13), sub¬ 
stantiates intervenor’s position. That rule reads as fol¬ 
lows (1 R. R. 51:724): 




§ 1.724 Petitions to consolidate .—(a) The Com¬ 
mission, upon motion, or npon its own motion, will, 
where snch action will best condnce to the proper dis¬ 
patch of business and to the ends of justice, consolidate 
for hearing ... (2) any applications which by reason 
of the privileges, terms, or conditions requested pre¬ 
sent conflicting claims of the same nature . # 

Appellant recognizes the explicit conditions in section 1.724 
that the consolidation must conduce “to the ends of jus¬ 
tice ’’ or “the proper dispatch of business” (Br. 13). It. 
ignores, however, the further limitation that the applica¬ 
tions must present “conflicting claims of the same nature 't. 
Appellant’s application for an initial television construc¬ 
tion permit on Channel 5 does not present a conflicting 
claim of the same nature as WXYZ’s request for addi¬ 
tional time to complete construction on Channel 7 pur¬ 
suant to a valid construction permit previously granted. 

In the light of the foregoing facts, it is not suprising 
to find that the Commission has repeatedly held, and we 
think properly, that the Ashbacker case has no such scope 
as contended for by appellant, and that it is limited tp 
original applications requesting mutually exclusive facili¬ 
ties of the same character. We submit that the Commis r 
sion’s reasoning in denying appellant’s “Petition for 
Special Relief ” is entirely correct. The Commission said 
(Joint App. 60-61): j 

“The Commission feels that an application for extent 
sion of time in which to complete construction under 
an authorized construction permit is not similar to 
an application for a new construction permit and for 
this reason the Ashbacker decision does not apply] 
In other words, the Commission’s action in extending 
completion date is not comparable to granting a new 
application for a construction permit, and the peti¬ 
tioner herein cannot claim that all the applicants hav4 
ing applications pending for Detroit stations are en¬ 
titled to a comparative hearing with the King-Trendle 


Emphasis supplied throughout this brief. 
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application for extension of time to complete con¬ 
struction. (Cf. “Memorandum and Order” of the 
Commission In re Application of Bremer Broadcast¬ 
ing Corporation, File No. BMPH-261, released No¬ 
vember 4, 1947.” 

For other decisions to the same effect involving applica¬ 
tions for construction permits and for extensions of time, 
see Don Lee Broadcasting System, 4 R. R. 100 (1948); 
New England Theatres, Inc., 4 R.R. 1194(1948); Allentown 
Broadcasting Co., Inc., 4 R. R. 196 (1948); National Broad¬ 
casting Company, 4 R. R. 643, 644 (1948).® For like rul¬ 
ings that the Commission is not required to set an applica¬ 
tion for construction permit down for consolidated hear¬ 
ing with an application to assign or transfer a permit al¬ 
ready granted, see Central Louisiana Broadcasting Corp., 
3 R. R. 1019 (1947); Foundation Co. of Washington, 4 R. R. 
19 (1947); Beacon Broadcasting Company, 4 R. R. 417, 420 
(1948) ;Lacy-Potter Television Broadcasting Co., 4 R. R. 
893 (1949). In fact, the Commission has gone so far as to 
hold that where an applicant inadvertently allowed his con¬ 
struction permit to lapse before filing an application for 
extension of time on F. C. C. Form 701, and thereafter 
requested reinstatement of the permit on F. C. C. Form 
321, such an application need not be included in a com¬ 
parative hearing with other applications for initial con¬ 
struction permits. Bremer Broadcasting Corp., 3 R. R. 
1579 (1947). We need not go that far in this case, because 
intervenor filed on each occasion a timely request for ex¬ 
tension and its construction permit never lapsed. 

I 

For the foregoing reasons it seems clear that the Com¬ 
mission did not err in refusing to consolidate appellant’s 
application for an initial construction permit with inter¬ 
venor’s application for additional time to complete con- 


9 The Don Lee and New England Theatres decisions arose from peti¬ 
tions filed by other subsidiaries of appellant’s parent company in San 
Francisco and Boston; yet no appeals were taken from rulings in those 
cases identical to that involved in the instant appeal. 
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stmction imder a previously granted construction permit 
Any contrary holding could only result in multifarious! 
hearings and undermine the sanctity of a construction per¬ 
mit in violation of sections 319(b), 402 and 405 of the Com-; 
munications Act, not to mention the Commission’s “cut¬ 
off” and other procedural rules. 

i 

i 

• . i 

n 

■j 

The Appeal Should Be Dismissed on Jurisdictional 

Grounds 

j 

The sole question which remains is the form of the order 
to be entered by this Court disposing of the appeal,, In 
view of the fact that this Court (with one judge dissenting)! 
has previously denied motions to dismiss the instant appeal 
on jurisdictional grounds, it is with some trepidation that 
intervenor feels constrained to suggest again that the ap¬ 
peal should be dismissed rather than the actions below 
affirmed. 

I 

We feel obliged to reargue the jurisdictional point for 
this reason: If this Court affirms, without discussing the 
jurisdictional problem, i t will be a holdin g, in view of the 
express motions to dismiss. &alrflie~appeal was tim ely. Iij 
view of the arguments madeTSythe appellant inresponse 
to the motions to dismiss, it will be an implied holding 
that despite the provision of the Communications Act prof 
viding for “public notice” no action of the Commission be¬ 
comes effective until “personal notice” is received by all 
who may believe themselves affected thereby. Any hold¬ 
ing by this Court, express or implied, that personal notice 
is necessary in radio cases arising under Title III of the 
Communications Act would so affect the present function¬ 
ing of the Federal Communications Commission that interi- 
venor could well understand why the Commission would 
feel obliged to request certiorari, as it has a legal right to 

, i 

- • i 

i 

i 

I 

• i 
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do, 10 even though the orders complained of on this appeal 
are sustained. Such a petition for certiorari by appellee 
in this case would continue for another year the present 
uncertainty concerning the validity of intervenor’s tele¬ 
vision construction permit at Detroit. For this reason, we 
feel compelled to urge again that the appeal should be dis¬ 
missed on jurisdictional grounds even though we are confi¬ 
dent that the orders should, in any event, be affirmed. 

A. The appeal was not timely taken. 

Section 402(c) of the Communications Act (47 U. S. C. 
sec.. 402(c) states that appeals to this Court under section 
402(b) 

“. . . shall be taken by filing with said court within 
twenty days after the decision complained of is ef¬ 
fective, notice in writing of said appeal and statement 
of the reasons therefor, together with proof of serv¬ 
ice of a true copy of said notice and statement upon the 
Commission. Unless a later date is specified by the 
Commission as part of its decision, 11 the decision com- 
i plained of shall be considered to be effective as of the 
date on which public announcement of the decision is 
made at the office of the Commission in the city of 
Washington. 71 (Emphasis supplied). 

The order granting the application for an extension of 
time was adopted and issued on February 12, 1948 (Joint 
App. 58). Appellant availed itself of the only procedure 
provided by the Communications Act by which an “ag¬ 
grieved person” may challenge an ex parte grant or order 
made without a hearing — it timely filed what the Act 
(section 405) refers to as an “application for rehearing” 


10 See 28 U. S. C. sec. 1254 (1), conferring jurisdiction upon the Su¬ 
preme Court to grant certiorari “upon the petition of any party" to a 
case in the Court of Appeals. 

. 

11 No “later [effective] date" was specified by the Commission in its 
decision. 


21 


or reconsideration (Joint App. 65-69). 12 This request was 
denied by order of the Commission dated May 6, 1948 
(Joint App. 71-73); “public announcement of the [May 6, 
1948] decision’’ was made “at the office of the Commission \ 
in the city of Washington” in accordance with section ! 
402(c) on May 7, 1948 (Joint App. 74-75)/ No appeal was 
taken from that order during the ensuing twenty-day juris¬ 
dictional period prescribed by section 402(c) of the Com- j 
munications Act. “As the appeal was not taken within the 
time prescribed by law, the Court of Appeals was without 
jurisdiction” George v. Victor Talking Machine Co., 293 
U. S. 377 (1934); Universal Service Wireless v. Federal | 
Radio Commission, 41 F. (2d) 113, 59 App. D. C. 319, 321 i 
(1930). | 

Appellant seeks to avoid this jurisdictional difficulty by j 
contending (1) that an appeal was taken within twenty I 
days from the Commission’s order of August 18, 1948 | 
denying appellant’s “petition to vacate order of May 6, j 
1948,” which it filed with the Commission on June 7,1948,! 
more than twenty days after the public announcement of j 
said order, and (2) that the order of May 6,1948 was not j 
effective and the time for rehearing or appeal did not com- j 
mence to run until appellant had personal notice thereof, j 
With all due deference, we think neither contention sound. 

1. The twenty-day period prescribed in section 405 of j 
the Communications Act within which an “aggrieved per-1 
son” may petition for rehearing in radio cases is jurisdic-i 
tionaL This is clear from the contrasting provisions of | 
section 405. That section permits the Commission in com-! 
mon carrier cases to grant a rehearing “at any time,” “if J 
sufficient reason therefor be made to appear” provided 1 
however, that in the case of a “decision, order, or require¬ 
ment made under title III [provisions relating to radio],j 

_ ■-••• 1 

12 Even though this pleading is in many cases the initial pleading filed 
by a person claiming aggnevement it is nevertheless deemed a “petition 
for rehearing.” See WJR v. F. C. C. (No. 9495); American Broadcast - . 
ing Company v. F. C. C. (No. 9760). 
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the time within which application for rehearing may be 
made shall he limited to twenty days after the effective date 
thereof . . . .” This contrasting language, making it per¬ 
missible to petition for rehearing “at any time” in the 
case of common carrier matters under title II but manda- 
torially within twenty days in radio cases under title IH, is 
significant. The congressional reasons for this latter re¬ 
quirement have already been briefly mentioned — to pro¬ 
vide assurance to a broadcast permittee, about to expend 
large sums of money to erect a broadcast station, that his 
permit, if not attacked within twenty days, would be in¬ 
violate except for wrongdoing on his part. Accordingly, 
the Commission has uniformly held that the twenty day 
period within which a petition for rehearing must be filed 
in radio cases is jurisdictional and requires the dismissal 
of any petition for rehearing or other relief filed more 
than twenty days after the effective date of the action 
taken. Wilton E. Hall > 3 R. R. 170 (1947); Frontier 
B/casting Co., 3 R. R. 173 (1946); Amalgamated B/casting 
System, Inc., 4 R .R. 55 (1948); Charles C. Carlson, 4 R. R. 
317 (1948). 

i • 

Since the twenty-day limitation is statutory, the Com¬ 
mission has no power to waive or modify the jurisdictional 
requirement and the Commission so held in this case (Joint 
App. 84). Appellant’s petition of June 7,1948 to “vacate 
order of May 6, 1948 and adopt new order effective as of 
date of action taken,” filed more than twenty days after 
the effective date of the* order in question, could not op¬ 
erate to confer on the Commission jurisdiction which it 
had already lost. The Commission was powerless to grant 
the relief requested. “The length of the statutory period 
for appeal can neither be lengthened nor shortened by any 
action of the parties or the court. This applies to nunc pro 
time orders which would have the effect of extending . . . 
or shortening . . . such period. It is the date of ‘actual 
entry’ which controls.” United States v. Rayhum, 91 F. 
2d 162,164 (C. C. A. 8,1937). 
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Cases like Hitt v. Hawes, 320 U. S. 520 (1944) are not toj 
the contrary. Those cases turn on the fact that historically 
the courts have had control over their decisions during the- 
term they were issued. The Federal Communications j 
Commission has no “term of court.” For policy reasons 
Congress saw fit to deprive that agency of authority to set! 
aside its actions, and thus render grants insecure, unless! 
such action was taken or the grants, challenged within| 
twenty days. 18 

2. Appellant alternatively contends that although “pub¬ 
lic notice” of the May 6,1948 order was made by public an¬ 
nouncement the following day, no “personal notice” was 
received until early June, and that the second petition for| 
rehearing was filed within twenty days after receipt of| 
“personal notice.” In short, for purposes of this conten-; 
tion, appellant concedes that under section 402(c) of the 
Communications Act, as originally enacted, an order be-; 
comes “effective” and the review period begins to nmj 
when “public announcement of the decision is made atj* 
the office of the Commission in the city of Washington.” 
However, it is appellant’s contention that this provision! 
of the Communications Act of 1934 has since been modified! 
by section 6 (d) of the Administrative Procedure Act (28! 
U.S.C. sec. 1006(d)). 14 • j 

Section 6 (d) of the Administrative Procedure Act is 
not aimed at the manner in which notice is given. Its 

concern is with the promptness with which notice is given 

' 

13 Hill v. Hawes is also to be distinguished by the fact that the Rules! 
of CivilProcedure (Rule 77 (d) ) require the clerk of the District Court 
to serve notice by mail of the entry of a judgment. The appeal period 
begins to run if notice is mailed even though not received. However, in( 
that case no notice was mailed, let alone received. In the instant case the 
type of notice specified by section 402 (c) of the Communications Act 
was promptly given. 

14 Section 6 (d) of the Administrative Procedure Act reads as fol¬ 
lows: “DENIALS — Prompt notice shall be given of the denial in whole 
or in part of any written application, petition, or other request of any 
interested person made in connection with an agency proceeding. . . ." 


: 


i 

i 
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- and with an explanation of why the requested relief was 
denied. It makes no attempt to provide for i ‘ personal 
notice ’’ where public notice is otherwise provided for 
under existing statutes. The established method by which 
the Commission gives notice of its action, in line with 
section 402 (c) of the Act, is by daily releases of public 
notices at its office in Washington, D. C. Under no valid 
theory of statutory construction can a statute providing 
generally for prompt notice be said to amend a specific 
statutory provision prescribing the method of notice of 

agency action. 15 

i * 

In enacting the Communications Act of 1934 Congress 
proceeded on the theory that it was providing for the 
temporary and limited use by individuals of a part of the 
6 ‘public domain” (e. g. sections 301 and 304). It further 
provided that any “person aggrieved” by any action of 
the Commission could petition for rehearing. The term 
“person aggrieved” is broad enough to include existing li¬ 
censees who may suffer “economic injury” from the grant 
of a competing facility. FCC v. Sanders Bros. Radio Star- 
tion, 309 U. S. 470 (1939). To say that a particular action 
is not “effective” until such persons have actual or per¬ 
sonal notice of the action would completely nullify the pro¬ 
visions of section 319 (b), 402 and 405 wherein Congress 
attempted to give -some stability to construction permits if 
not attacked within twenty days. In the light of the im¬ 
possibility of the Commission being able to determine in 
advance all persons who might be “aggrieved” by a par¬ 
ticular action, it is not surprising to find that Congress 
provided for an in rem rather than an in personam type of 
notice regarding actions affecting the public property of 
the United States. When appellant submitted itself to 


15 This is particularly true where there is nothing in the legislative 
history of the later and more general statute to indicate any such intent. 
Senate Document No. 248, 79th Cong., 2nd Sess., pp. 28, 206,227,267-268, 
287, 319 and 363. 
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the jurisdiction of the Commission by filing its original j 
petition for relief on March 2,1948 from the Commission’s j 
action of February 12, 1948 extending intervenor’s con-| 
struction permit (Joint App. 65-69), it did so in conform- j 
ance with the rules of the Commission and the authority j 
under which the Commission operates. Appellant learned 
of the February 12 action through the Commission’s public 
notice and filed its petition for reconsideration within 
twenty days thereafter. But when it desired to file a sec-! 
ond petition for rehearing after the denial order of May 
6, 1948, it insisted on “personal notice,” rather than the! 
“public notice” it proceeded under originally. Appellant 
should have known, and its counsel did know, of the Com¬ 
mission’s public announcement procedure, which is the! 
established means by which notice of Commission actions 
is given. It is true that the Commission follows the prac¬ 
tice of sending a copy of its order or decision denying or' 
granting a petition to the party who filed the petition. But! 
such practice on “petitions for rehearing” has no founda¬ 
tion in the Communications Act nor in the Commission’s 
rules, and appellant had no right to rely upon it since pro-i 
cedures not outlined or codified in the Federal Register,, 
pursuant to the Administrative Procedure Act, may notj 
be relied upon (Cf. section 3 (a)). 

In sum, the duty of diligence rests on those who litigate 
before an agency granting limited rights in the “public! 
domain’’. Appellant was afforded the notice required by| 
the Communications Act and the Commission’s Rules. The! 
fact that appellant failed to note this particular action of 
the Commission on the copy of the Commission’s actions 
which it received cannot operate to extend the time within] 
which to appeal. Otherwise, a person who learns for the 
first time that he has been “aggrieved” by a grant of a’ 
competing radio station after that station is on the air 
could come in at that late date and attack the validity of 

. " J 
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the original construction permit. Such a result would pro¬ 
duce chaos among broadcast licensees, permittees and ap¬ 
plicants. The Act should not be so construed. 

The case of American Fruit Growers v. Lewis D. Gold¬ 
stein F. & P. Corp 78 F. Supp. 309 (E. D. Pa. 1948) is 
squarely in point. That case involved an appeal from 
an order issued by the Secretary of Agriculture in a repa¬ 
ration proceeding under the Agricultural Commodities 
Act The appellee there moved to dismiss the appeal 
on the ground that it was not filed within the thirty-day 
period required by the Act. Appellant contended that it 
had not received notice of the Secretary’s order until five 
days after it became effective. In holding that the appeal 
must be dismissed for want of jurisdiction, the Court said 
(p. 310): 

“That the respondent received notice of the order 
on August 11, 1947, five days after it was made will 
not help it. The Act does not require that the Secre¬ 
tary shall give notice to the parties or that the time 
for filing an appeal shall begin to run from the re- 

i ceipt of such notice. Consequently a duty is cast 
upon litigants to watch the progress of their case. 
See Commissioner of Internal Revenue v. Realty Oper¬ 
ators, 5 Cir., 118 F. (2d) 286. Any notice of the dis¬ 
position of the case by the Secretary is purely gratui¬ 
tous.” 

i 

Section 402 (c) of the Communications Act likewise pro¬ 
vides for public rather than personal notice. Similarly, 
any practice of sending personal notice to the parties of 
actions on petitions for rehearing is gratuitous. 

It follows, therefore, that the two contentions advanced 
by appellant to justify what would otherwise be an un¬ 
timely appeal are without merit. The twenty-day pro¬ 
visions of sections 402 (c) and 405 are jurisdictional. The 
latter provision cannot be waived by the Commission nor 
the former provision by this Court. Specific provision 
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for “public announcement,” as provided by section 402 (c) 
of the Communications Act, of what are in effect in rem 
actions has not been repealed by the general language of 
section 6 (d) of the Administrative Procedure Act. The 
appeal, therefore, should be dismissed because not timely 
taken. 

• • | 

: * i ■* 

B. In any event appellant is not a “person aggrieved.” 

i /: - 

Although appellant asserted in its original “statement 
for reasons of appeal” that intervenor’s construction per¬ 
mit had lapsed because the extension request had not 
been acted upon by the Commission prior to the expira¬ 
tion date and that the Commission acted in violationj of 
section 319 (b) in granting the extension, those conten¬ 
tions have been abandoned by appellant in its brief {supra. 

p. io). . j; 

In its brief appellant relies upon the naked legal propo¬ 
sition that it was entitled as a matter of law to have jits 
application 'for an original construction permit consoli¬ 
dated for hearing with intervenor’s request for an lex- 
tension of a previously granted and valid construction 
permit. That proposition, as we have shown . {supra, 
pp. 11-19), is unsound. Appellant is in no better position 
to attack the 'Commission’s action granting intervener’s 
request for extension than was the Washington Founda¬ 
tion Company when it attacked a grant made 19 djays 
before it filed what would otherwise have been a mutually 
exclusive application. Foundation Co. of Washington v. 
F. C. C. y C. A. D. C. No. 9411. Appellant’s position is 
not dissimilar to that of the Mansfield Journal Company 
when it attacked the Commission’s action severing and 
granting a non-mutually exclusive application. Mansfield 
Journal Co. v. F. C. C., C. A. D. C. No. 9817, decided March 
7, 1949. In both those cases this Court dismissed the 
appeal on the ground that the appellants were not “£er- 
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sons aggrieved” by the actions complained of and hence 
the appeals would not lie under section 402 (b) (2) of the 
Communications Act (47 U. S. C. sec. 402 (b)(2)). Under 
that section this Court’s appellate jurisdiction is limited 
to appeals by a “ person aggrieved whose interests are ad¬ 
versely affected by any decision of the Commission grant¬ 
ing or denying” a radio application. 

Appellant is an applicant for an original construction 
permit Intervenor is the holder of such a permit The 
instant appeal is not taken from the Commission’s original 
action granting intervenor a construction permit. In¬ 
stead, the appeal is from a subsequent order of the Com¬ 
mission granting intervenor an extension of time to com¬ 
plete construction. At that stage appellant and the inter¬ 
venor were not seeking the same thing; their applica¬ 
tions were not competing applications of the same char¬ 
acter and consequently were not mutually exclusive. Hence, 
appellant is not a person aggrieved and its interests have 
not been adversely affected by the action taken and this 
Court, therefore, has no jurisdiction under Section 402 (b) 
to entertain the appeal. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the appeal should be dismissed because, not taken 
within the twenty-day period prescribed by the Communi¬ 
cations Act. If this Court is of the view that the appeal 
was timely taken, the appeal must nonetheless be dismissed 
because appellant is not a ‘ 4 person aggrieved” by the 
orders complained of. However, if this Court reaches 
the merits, the action of the Commission must, in any 
event, be affirmed, since appellant was not entitled (under 
the Communications Act, the AsJibacker decision or the 
Commission’s Rules) to have its applications for a con- 
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struction permit heard comparatively with intervenor’s ap¬ 
plication for an -extension of completion date. j 

' i 

i 

Respectfully submitted, 
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By Joseph A. McDonald 
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New York 20, New York 
Andrew G. Haley 
James A. McKenna, Jr. 
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1101 Connecticut Avenue, 

N. W. j 

Washington 6, D. C. 
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The sections of the Communications Act of 1934, as 
amended, which are pertinent to this appeal are: 

Sec. 319(b) Such permit for construction shall 
show specifically the earliest and latest dates between 
which the actual operation of such station is expected 
to begin, and shall provide that said permit will be 
automatically forfeited if the station is not ready for 
operation within the time specified or within such 
further time as the Commission may allow, unless 
prevented by causes not under the control of the 
grantee. The rights under any such permit shall not 
be assigned or otherwise transferred to any person 
without the approval of the Commission. A permit 
for construction shall not be required for Government 
stations, amateur stations, or stations upon mobile 
vessels, railroad rolling stock, or aircraft. Upon the 
completion of any station for the construction or 
continued construction of which a permit has been 
granted, and upon it being made to appear to the 
Commission that all the terms, conditions, and obliga¬ 
tions set forth in the application and permit have been 
fully met, and that no cause or circumstance arising 
- or first coming to the knowledge of the Commission 
since the granting of the permit would, in the judgment 
of the Commission, make the operation of such station 
against the public interest, the Commission shall issue 
a license to the lawful holder of said permit for the 
. operation of said station. Said license shall conform 
generally to the terms of said permit. 

• • • • 

Sec. 402(b) An appeal may be taken, in the manner 
hereinafter provided, from decisions of the Commis¬ 
sion to the Court of Appeals of the District of Colum¬ 
bia in any of the following cases: 

(1) By any applicant for a construction permit for 
a radio station, or for a radio station license, or for 
renewal of an existing radio station license, or for 
modification of an existing radio station license, whose 
application is refused by the Commission. 
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(2) By any other person aggrieved or whose inter¬ 
ests are adversely affected by any decision of the 
Commission granting or refusing any such application. 

(3) By any radio operator whose license has been 
suspended by the Commission. 

(c) Such appeal shall be taken by filing with said 
court within twenty days after the decision complained 
of is effective, notice in writing of said appeal and a | 
statement of the reasons therefor, together with proof 
of service of a true copy of said notice and statement 
upon the Commission. Unless a later date is specified ! 
by the Commission as part of its decision, the decision 
complained of shall be considered to be effective as of j- 
the date on which public announcement of the decision j 
is made at the office of the Commission in the city of 
Washington. The Commission shall thereupon imme- 
mediately, and in any event not later than five days 
from the date of such service upon it, mail or otherwise 
deliver a copy of said notice of appeal to each person 
shown by the records of the Commission to be inter- I 
ested in such appeal and to have a right to intervene 
therein under the provisions of this section, and shall 
at all times thereafter permit any such person to in- j 
spect and make copies of the appellant’s statement of 
reasons for said appeal at the office of the Commission. | 
in the city of Washington. Within thirty days after 
the filing of said appeal the Commission shall file with; 
the court the originals or certified copies of all papers 
and evidence presented to it upon the application or 
order involved, and also a like copy of its decision 
thereon, and shall within thirty days thereafter file! 
a full statement in writing of the facts and grounds 
for its decision as found and given by it, and a list 
of all interested persons to whom it has mailed or 
otherwise delivered a copy of said notice of appeal. 

(d) Within thirty days after the filing of said 
appeal any interested person may intervene and par¬ 
ticipate in the proceedings had upon said appeal by 
filing with the court a notice of intention to intervene! 
and a verified statement showing the nature of the 
interest of such party, together with proof of service 
of true copies of said notice and statement, both upon! 
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appellant and upon the Commission. Any person who 
would be aggrieved or whose interests would be ad- 
, versely affected by a reversal or modification‘of the 
decision of the Commission complained of shall be 
considered an interested party. 

• • • • 

Sec. 405. After a decision, order, or requirement 
j has been made by the Commission in any proceeding, 
any party thereto may at any time make application 
for rehearing of the same, or any matter determined 
therein, and it shall be lawful for the Commission in 
its discretion to grant such a rehearing if sufficient 
reason therefor be made to appear: Provided, how¬ 
ever, That in the case of a decision, order, or require¬ 
ment made under title m, the time within which 
application for rehearing may be made shall be limited 
to twenty days after the effective date thereof, and 
such application may be made by any party or any 
person aggrieved or whose interests are adversely 
affected thereby. Applications for rehearing shall be 
governed by such general rules as the Commission may 
establish. No such application shall excuse any person 
from complying with or obeying any decision, order, 
or requirement of the Commission, or operate in any 
manner to stay or postpone the enforcement thereof, 
without the special order of the Commission. In case 
a rehearing is granted, the proceedings thereupon shall 
conform as nearly as may be to the proceedings in an 
original hearing, except as the Commission may other¬ 
wise direct; and if, in its judgment, after such rehear¬ 
ing and the consideration of all facts, including those 
arising since the former hearing, it shall appear that 
• the original decision, order, or requirement is in any 
respect unjust or unwarranted, the Commission may 
reverse, change, or modify the same accordingly. Any 
decision, order, or requirement made after such re¬ 
hearing, reversing, changing, or modifying the original 
determination, shall be subject to the same provisions 
as an original order. 
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